United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 





OCTOBER TERM, 1911 . 


No. 2305. ^ p| 



JOSEPH COHEN, APPELLANT. 


UNITED STATES OF AMERICA. 


appeal from the supreme court of the district of 

COLUMBIA. 


FILED MAY 24, 1911. 





COURT OF APPEALS OF THE DISTRICT OF COLOMBIA 

OCTOBER TERM, 1911. 

No. 2305. 


JOSEPH COHEN, APPELLANT 


VS. 


UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption. 

Petition for cancellation of certificate of citizenship. 

Demurrer. 

Declaration of intention. 

Petition for naturalization. 

Notice of final hearing on petitions for naturalization 

Certificate of John R. Young, clerk. 

< >nler overruling demurrer. 

Stipulation. 

Election by defendant to stand upon his demurrer ... 

Final decree. 

Appeal. 

Memorandum : Appeal bond filed. 

Order to clerk to prepare transcript of record. 

Clerk’s certificate. . 


Original. Print 


a 1 

1 1 


5 3 

10 <{ 

11 <; 


12 

13 


14 8 

14 8 


15 8 

16 9 

17 9 

17 9 

17 9 

19 10 


Judd & Detweiler (Inc.), Printers, Washington, D. C., May 27, 1911. 























In the Court of Appeals of the District of Columbia. 


a 


No. 2305. 

Joseph Cohen, Appellant, 
vs. 

United States of America. 

Supreme Court of the District of Columbia. 

No. 29968. In Equity. 

United States of America, Complainant, 

vs. 

Joseph Cohen, Defendant. 

United States of America, 

District of Columbia , ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1 Petition for Cancellation of Certificate of Citizenship. 

Filed February 20. 1911. 

In the Supreme Court of the District of Columbia. Holding an 

Equity Court. 

No. 29968. In Equity. 

United States of America, Complainant, 

vs. 

Joseph Cohen, Defendant. 

To the Supreme Court of the District of Columbia, holding a Special 
Term in Equity: 

Plaintiff states as follows: 

I. That the United States of America, by its attorney, Clarence IF 
Wilson, brings this suit in its own right, in order to vacate and set 
aside a judgment of this Court admitting the defendant to citizenship 
in the United States. 

II. That the defendant, Joseph Cohen, claims to be a citizen of 
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2 JOSEPH COHEX VS. EXITED STATES OF AMERICA. 

the United States, and at present is a resident of the District of Co¬ 
lumbia. 

III. That heretofore, to-wit. on the twenty-ninth day of Septem¬ 
ber, A. I). 1908, the defendant, Joseph Cohen, hied in this 

2 court his petition to become a citizen of the United States, said 
petition being verified by two witnesses, namely, one Zeff 
Schlosberg and one Daniel G. Joseph, who made oath that they had 
personally known the defendant to be a resident of the United States 
for a period of at least five years, and that they each had personal 
knowledge that the defendant was a person of good moral character, 
and that he, the defendant, was in every way qualified, in their opin¬ 
ion, to be admitted as a citizen of the United States, all of which will 
more fully and at large appear by reference to the defendant’s peti¬ 
tion, in Cause No. 188 in Volume Two of the Dockets containing the 
Petitions and Records in Naturalization Matters, in the Clerk's Office 
of this Honorable Court, which, it is prayed, may be read and con¬ 
sidered as a part hereof. A certified copy of the proceedings is filed 
with the bill herewith and marked Complainant's “Ex. No. 1.” 

IV. That thereafter, to-wit, on the fourth day of January, A. D. 
1909, the defendant, in pursuance of his petition, appeared in this 
Honorable Court, in person, with his two witnesses, the said Zeff 
Schlosberg and the said Daniel G. Joseph, all of whom were exam¬ 
ined, under oath, in open court, and the said Zeff Schlosberg and the 
said Daniel G. Joseph then and there testified that they each had 
known the defendant, at least five years, and that he was a man of 
good moral character, and in every way qualified to be admitted as 
a citizen of the United States. 

Your complainant further avers that on the fourth day of 
° January, A. D. 1009, upon the said verified petition and upon 
the said testimony of the defendant and his two witnesses, the 
said Zeff Schlosberg and the said Daniel G. Joseph, the defendant 
was admitted to be a citizen of the United States, and a certificate of 
citizenship was duly issued to him. 

V. Your complainant is informed and believes, and on informa¬ 
tion and belief avers that the defendant was not a person of good 
moral character when he was admitted to be a citizen of the United 
States, but was at the time of his admission to citizenship a person 
of l >a<1 and immoral character, in this, that at that time, the defend¬ 
ant was living with one Anna Cohen, alias Annie Wise, and has ever 
since continued to live with her. and was then receiving and still con¬ 
tinues to receive from her the profits and income derived by her, the 
said Anna ( ohen, alias Annie M ise, from a house of prostitution at 
1214 D Street, Northwest, in the City of Washington, District of Co¬ 
lumbia. which said house of prostitution then was, ever since has 
been, and still is, operated, maintained and managed by said Anna 
Cohen, alias Annie \\ ise: and said Joseph Cohen was, at the time of 
his admission to citizenship, and ever since has been, supported in 
whole or in pail, from the profits and income of said business, con¬ 
ducted b\ >aid Anna Cohen, alias Annie "W ise, at said house, as afore¬ 
said: and said Joseph Cohen claims to be the husband of said Anna 
Cohen, alias Annie Wise. 
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JOSEPH COHEN VS. UNITED STATES OF AMERICA. 

Plaintiff is further informed and believes, and on infonnu- 
1 turn and belief avers that defendant well knew that the 
income, profits and moneys received, as aforesaid, by him 
fiom said Anna.Cohen, alias Annie Wise, were derived from the 
business of prostitution conducted by her. at said house numbered 

i:m 1) Street, Northwest, City of Washington, District of Colum¬ 
bia 

\°ur complainant further avers that, in accordance with the stat- 
uJe m mch case made and provided, good moral character is a requi¬ 
site for admission as a citizen of the United States, the lack of which 
constitutes a good and sufficient ground for the cancellation of said 
certificate of citizenship, as having been obtained by fraud practiced 
upon the Court. 

W herefore, the premises considered, your complainant jways: 

1. That the judgment of the Supreme Court of the District of Co¬ 
lumbia. rendered herein on the fourth day of January, A. D. 1909 
admitting the defendant to become a citizen of the United States be 
set aside, vacated, cancelled and held of no effect in law. 

2. And that your complainant may have such other and further 

lvliet as the nature of the case may require, or the Court mav 
deem fit. 

CLARENCE R. WILSON, 

Attorney of the limited States In anA 

JAMES A. COBB, ^ DMct ° f Colwmhi "- 

Special Assistant United States Attorney 

m and for the District of Columbia. 

District of Columbia, ss: 

r. Clarence R. Wilson, being first duly sworn, on oath sav that 1 
am the Attorney of the United States in and for the District of Co¬ 
lumbia: that T have read the foregoing petition bv me subscribed 
and know the contents thereof: that the matters and things therein 
stated of my own knowledge are true; and those stated on informa- 
1 ion and belief I believe to be true. 

CLARENCE R. WILSON. 

, Subscribed and sworn to before me this 20" day of February 
A. D. 1911. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Amt Cl’k. 


Demurrer. 

Filed March 3, 1911. 


The defendant Joseph Cohen, by protestation, not confessing or 
acknowledging all or any of the matters and things in the bill of 
complaint contained to be true in manner and form as the same are 
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thereby set forth, doth demur thereto and says that the said bill is 
bad in substance, and for cause shows:— 

1. That the said plaintiff has not in and by its said bill 
(> stated such a case as doth or ought to entitle said plaintiff to 
any such relief as is thereby sought and prayed for from or 
against this defendant. 

2. That said bill fails to set forth that an affidavit showing good 
cause for the institution of these proceedings was presented to or ob¬ 
tained by the United States, or on its behalf, or that such affidavit was 

obtained bv the United States District Attornev for the District of 

« 

Columbia, prior to the filing of the bill herein. 

•>. That said plaintiff has failed to annex to its said bill of com¬ 
plaint. or file or cause to be filed in this cause as exhibits in this case 
the petition, proceedings and records in Naturalization Cause No. 188, 
in volume 2, in Naturalization Causes in the Office of the Clerk of 
Supreme Court of the District of Columbia. 

4. That said bill fails to allege any facts which are in and of them¬ 
selves extrinsic or collateral to the subject matter tried and finally 
adjudicated in Naturalization Cause No. 188, of this Court, whereby 
said Joseph Cohen was naturalized as an American citizen on Janu- 
arv 4. 1009 bv final order and decree, which are sufficient to annul 


and set aside said final order on the ground of fraud. 

That said bill fails to allege any extrinsic or collateral facts con¬ 
stituting a fraud practiced upon this Court, as a result whereof the 
said. .Joseph Cohen was admitted to citizenship. 

<>. That the good moral character of said Joseph Cohen was an 
issue necessarily involved in. tried and finally and conclu- 
7 sively determined by this Court in said Naturalization pro¬ 
ceedings No. 188, as is shown upon the face of the said bill of 
complaint, and said bill dc >es not allege any extrinsic or collateral 
facts constituting fraud entitling the plaintiff to have said finding 
set aside. 


7. That said bill shows upon its face that testimony that said 
Joseph Cohen was a man of good moral character was offered in 
open court at the final hearing in said Naturalization cause No. 188. 
and the same was duly received and considered by this Court: and 
further, said bill shows that the Court determined by its final order, 
decree or judgment that said Joseph Cohen, in consideration of said 
testimony, was a man of good moral character, and in respect of 
which hearing the plaintiff, under the law, received the statutory 
notice preceding the date of said final hearing, and said bill attempts 
to retry said issue without setting forth any facts extrinsic or collat¬ 
eral in their nature, which show that a fraud was practiced upon the 
court: and further, that said bill shows on its face that said final 
judgment is valid. 

8. Other points intended to be argued are: 

W hether an original bill filed over two years after the entry of the 
final order, judgment and decree of January 4. 1909. may be re¬ 
opened for the purpose of retrying one of the issues finally deter¬ 
mined by said final decree. 


hether. in the absence of any allegations in said bill to the effect 
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tlint the l 11 ite<l States in flue time made an application for a reliear- 
in*r, or that an appeal, writ of error or other proper proceed¬ 
in'; was taken in said original cause, the said bill can now he 
enteitained without any allegations therein showing extrinsic 
nr collateral facts constituting a fraud upon the law or upon the 
court. 

\\ bother said hill can he maintained in the absence of any facts 
showing the violation of any law by the said Joseph Cohen, or that 

said Joseph Cohen has ever been convicted of anv offense under the 
law. 

Whether said hill can he maintained in the absence of any alle¬ 
gation to the effect that the I nited States or the District Attorney 
for the District of Columbia was prevented from introducing testi¬ 
mony or was prevented from cross-examining the witnesses who tes¬ 
tified at the final hearing in Naturalization Cause No. 188 on Janu¬ 
ary 4, 1909. 

W herefore. and for divers other errors and imperfections, this de¬ 
fendant demands the judgment of this court whether lie shall he 
compelled to make any further or other answer to the said hill or 
of any of the matters and things therein contained, and prays to he 
hence dismissed with his reasonable costs in this behalf sustained 

JOSEPH COHEN. Defendant. 

SIMON WOLF. 

LEVI H. DAVID, 

Atf ys for Defendant. 


District of Columbia, To nit: 

1. Joseph Cohen, on oath say that 1 am the defendant in 
b the above entitled cause, and that the foregoing demurrer 
is not interposed for delay. 

JOSEPH COHEN. 

Sworn to and subscribed before me this 28th dav of Fehruarv 
1911. 

I ^al.1 LLOYD A. DOUGLASS, 

Notary Public, D. C. 

Me hereby certify that in our opinion the foregoing demurrer is 
well founded in law. 

SIMON WOLF. 

LEVI H. DAVID. 
Attorneys for Defendant. 

Clarence R. Wilson, Esq., U. S. District Attorney. Attorney for 
plaintiff: 

Please take notice that we will call the foregoing demurrer to the 
attention of the court on Friday, March 10. 1911, at ten o’clock 
a. m., or as soon thereafter as counsel may be heard. 

SIMON WOLF, 

LEVI H. DAVID, 
Attorneys for Defendant. 
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Service of the foregoing demurrer and notice, carbon copies of the 
same having been served uj>on me. is herebv acknowledged this the 3 
day of March, 1911. 

CLARENCE R. WILSON. 

1. S. District Attorn rtf. 

Attorney for Plaintiff. 


10 Filed September *29. 190, S. ,J. R. Young. Clerk. 

Declaration of Intentions. 

State of New Jersey. 

('(unity of Essex: 

In the Court of Common Pleas in and for said County. 

I Joseph Cohen do declare on oath that it is Hour Fide my inten¬ 
tion to become a citizen of the United States, and to renounce for¬ 
ever all allegiance and fidelity to any foreign Prince. Potentate. 
State or Sovereignty whatever and particularly to the Czar of Rus¬ 
sia of whom I am a subject. 

JOSEPH COHEN. 

Ill Broome St., City. 


Sworn, this 28 day of December 1901. 


W. O. KUEHLER. Clerk 


(Jerk’s Office. Court of Common Pleas in and for the County of 

Essex. 


T certify that the foregoing is a true copy of an original Declara¬ 
tion of Intention, remaining on record in my office. 

In witness whereof. T have hereunto subscribed my name and 
affixed the Seal of said Court, this 28th day of August 1901. 

[seal.") J. B. WOOLSTON, Clerk. 


(Here follows petition, marked page 11.) 
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Srpartmrnt of (Gomrnm* ani tabor 

3UREAU OF IMMIGRATION AND NATURALIZATION 

DIVISION OF NATURALIZATION 



DUPLICATE 

|To brwardrd to the Bureau oi 

lostiifi.-liou i..>‘t:raIizatioa] 


In the. matter of the petition of Joseph Cohen 

Totht .Supreme.. 

The petition of.. . Joseph Cohan.. 


PETITION FOR NATURALIZATION 

Supreme Court of. the District of Columbia. 

... to ha admitted a citizen of the United States of America. 


first. My full name is Joseph Cohen 


Court of the Olstriot of.Columbia 

respect fully shows: 


...Washington 


-SVcomi. My place of residence is number . .. 729 - 13 * Street W.. 

.Columbia 

10 strict " -- 

Third. My occupation is ...T&lXOX 1 

Fourth. I was hnrn on the 1 . .rf«y . JanUSTy. ., a,mo Domini *072... at mkOViSk^.RUasia. 

mm - J to the United States from Hamburg, Germany . . . o„ or about the 5 W ._ . imjof September 

anno 1 , 0 m,m 1 889 -.and arrived at the port of N6W York , N... Tc . . iu-the Unite,t. States. on the vessel*. S.. g. . "NOOrdland" . 

bteXth. I declared my intention to become a citizen nf the United Stat s on. the 28 . . day of DeOSUlbeP 

Newark, New.Jersey.. . Common Pleas . tw.-.Essex County, New Jersey, 

Seventh. lain —.married. My wife's name is Annie Penn Of 


.. anno Ho mint 19^1 


at .. 


m 


Lutowlska, Austria 


.... , rnrl non’ resides at 


729-713* St. N. W., Washington, D.C. 


/ have. 


No 


She ivas horn 
child ren, 


Eighth. 


aorernm.n, r 1 V* "f * A f h ' lUwr ”* W 0 ^' 0s ' ,i to organized government or a member of or uffiUatrd with any organization or body of persons teaching disbelief in organized 
become a citizel nf *!/ V V*!' ^ * hellever lH th * P ractlr “ °f Polygamy. % 1 am attached to the principles of the. Constitution of the United States, and it is mr/ intention to 

„. * \° f . Um ’ StaUs and lo renounce absolutely and forever all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, and particularly to 

permnncntlfln the Hed ^^^“ Qt 1108814 “ . — « «’ Ui ' h «* ***• time I am a and U is my intention to reside 

Ninth. I am able to speak the English language. 

Te,dh. 1 have resided continuously in the United States of .Imeriea for a term of fire years at least immediately precedin'* the date of this petition, to wit. since 

’I I , . KAnv amVa* *’* - - * - _ _ j * a 


20 


ilit . day of _E 


September 


, anirv Domini i 889 


..., and in the 


Hist ri’t' 


preceding the date of this petition, to wit, since the.. li) .. day of . December. 

Eleventh. I have not heretofore made petition for citizenship to any court. i+*t**Mi 


o/.. Columbia_ 

.., anno Domini 2902 . 

fmr m 


for one year <tt least next 














































U. 


. . , ■ . . 

Attached hereto and made a part of this petition are my depuration of intention to become a citizen of the United States 

t atm m rammed by l m m Wherefore your petitioner prays that he may be admitted a citizen of the United States of America 


Dated September 29 " 


/908» 


(Signed) 


Joseph Cohen.. 


UNITED STATES Off AifRBrnA 
DISTRICT OP COLUMBIA. ... 


(Signature/ petitioner.) 


\ 


Joseph Cohen.___ 

the foregoing petition and knows the contents thereof; that the same is true of Jus own knowledge , except is tomaHerltlZrcTnl V' 


, being duly sworn, deposes and says that he is the vetiVoner in . 

,o -. petitioner in the above-entitled proceeding; that he has read 


that as to those matters he believes it to be true. 

Subscribed and sworn to before me this... 29th day of.. September 


By 


ed to be. alleged upon information and belief, and 
.., anno Domini 19 os.. 

(Sgd)... John R. Young. 


" ,uu u arnveu otherwise than by vessel, the character of conveyance or name of tnmsportati'on' 


company should be giver 


Declaration of Intention 


Clerk. 


pled this... 29th - day of September.. 

( Sg< 0John R. Young ... ««*, 


AFFIDAVIT OF WITNESSES 

.Supreme. Court o/..tl'is District of Columbia 

hi the -matter of the petition of .... JO80ph Cohen . to be admitted a citizen of the United States of in.ee-■ 

.UNITED STATES OP AMERICA,....'. ) 

>■ ss: 

DISTRICT OF.. COLUMBIA-.' 

Danial .a. Joseph. . occupation... Cigar- Dealer__ 

and Zeff Sohlosberg. occupation ... Artist..... -- ... residing at. S 19 r-« 6 w ". * 

raeh being severally, duly, and respectively sworn, deposes and says that he is a citizen of the United States of America; that he has personally known J088p]l 

. Cohen. .. the petitioner above mentioned, to be a resident of the United States for a period of at least pve years continuously immediately preceding the 

date of filing his petition, and of the in which the above-entitled application is made for a period of... .f lT0_;_ years immediately preceding 

the date of filing his petition; and that he has personal knowledge that the said petitioner is a person of good moral character, attached to the principles of the Constitution of the 
United States, and ti nt he is in every way </ualiped, in his^ opinion, to be admitted a citizen of the United States. 


. residing at . 303 ^- 13 '’ St. N- W^ Wawhlngtr on D. C. 

, residing at.. 819~. 6 " ". - * 


fSR*L.] 


Subscribed and sworn to before me this 29th . ._ day of. 


144020 11—‘2633 

M 444017- 


(Sgd)..Daniel 8. Joseph 

(Sgd) Zeff SohloBberg. 

September . anno Domini 19. oa. 

(Sgd) John R. Young. 

*r - - .. •. 







































In the Matter of the Petition of ) 

JOSEPH COHEN ) Piled Sep't. 29", 1908. 

To be admitted a citizen of the United ) 

States of Amerloa. 

) 

OATH OP ALLEGIANCE 

I hereby deolare, on oath, that I absolutely and enitrely renounce and abjure 
all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, and particular¬ 
ly to NICHOLAS II the Emperor of Russia of which I have heretofore been a subject; that I will 
support and defend the Constitution and laws of the United States of America againBt all enemies, 
foreign and domestic, and that I will bear true faith and allegiance to the same. 


1909. 


JOSEPH COHEN 

Subscribed and sworn to before me, in open Court, this 4th day of January, A. D. 


(SEAL) 


JOHN R. YOUNG, Clerk. 


ORDER OP COURT ADMITTING PETITIONER. 

Upon consideration of the petition of Joseph Cohen, and affidavits in support 
thereof, and further testimony taken In open Court, it la ordered that the said petit! oner, wno 

has taken the oath required.by law, be, and hereby is, admitted to beoone a citizen of the United 
States of America, this 4* day of January, A. D. 1909. 

By the Court: 

ASHLEY M. GOULD 

Justice. 

TT 


CERTIFICATE OP NATURALIZATION, No. 74-938, issued on the 4 day of Jany., A. D. 1909 
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1- Form 2209. 

Notice of Final Hearings on Petitions for Naturalization. 
Department of Commerce and Labor, Naturalization Service. 

Office of the Clerk of the Supreme Court, 

District of Columbia, 

(County or District.) 

Washington, D. C., October 1, /9tr 

(City or Town, and State.) 

Chief Division of Naturalization, Department of Commerce and 
Labor, Washington, D. C. 

. Sm: In compliance with rule 15 of the naturalization regula- 
Uons, I have the honor to advise you that I have posted the notice 
required by section 5 of the act of June 20, 100C, and that on the 
approximate dates set, final hearings will he had on the petitions 
for naturalization noted below. 1 


Respectfully, 


JOHN R. YOUNG, Clerk. 


Petition XT 

number. Name. 

Date of posting 
notice. 

] 

; Approximate date 
of final hearing. 

Edmond Tarrant. 

Friedrich Gustav Otto. 

Daniel Sullivan. 

Joseph Cohen. 

Ersilio Ghilardi. 

William Kienle. 

Sept. 2, 1008 

“ 99 « 

“ 25, “ 

“ 29, “ 

“ 30, “ 

“ 30, “ I 

JanV 4, 1909 

“ * i « 

1 > 

“ 4 “ 

“ 4 « 

“ 4 « 

* > 


This notice should he inclosed with the duplicate petitions to 
which it relates, and forwarded to the Division of Naturalization on 
the first working day of the month succeeding the month in which 
petitions were filed. 
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Supreme Court of the District of Columbia. 


]' K- ^ () ung. Clerk of the Supreme Court of the District of 
( olumbia do hereby certify the annexed to be true and correct copies 
of originals on file and of record in the Clerk’s Office of said Court 
in the matter of the naturalization of Joseph Cohen. 


In testimony whereof, I hereunto subscribe inv name and affix the 
<eal of said Court, at the City of Washington, in said District this 

JOHN R. YOUNG, Clerk. 


14th day of March, 1911. 
[seal. 
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14 Order Overruleng Demurrer. 

Filed March 16, 1911. 

******* 

This cause coming on to he heard upon hill, proceedings in Natu¬ 
ralization Cause No. INN, and demurrer thereto, and the same having 
hcen fully argued by counsel for the respective parties, and duly sub¬ 
mitted to the Court and considered, it is this 16th day of March, 
A. D. 1911, 

Adjudged, ordered and decreed: That the demurrer he. and the 
same is hereby, overruled, with leave to the defendant to file his an¬ 
swer within thirty days, to the order overruling tlie demurrer the de¬ 
fendant notes an exception, which is allowed. 

Bv the Court. 

ASHLEY M. GOULD, Justice. 


Stipulation. 


* 


* 


Filed Mnrcli 31. 1911. 

* * * * 


* 


It is hereby stipulated hy and between counsel for the plaintiff and 
defendant that the petition for naturalization of the said Joseph 
Cohen, defendant in this cause, in Naturalization proceedings No. 
188. in this Court, was filed in the Office of the Clerk of the Supreme 
Court of the District of Columbia, September '26. 1908, & the 
lb said application and his name were on said date duly posted 
by the Clerk in the hall of the United States Court House, at 
Washington, 1). C.. in which said Clerk's Office is situated, as re- 
,Inired by section r> of the Act of Congress of June 29. 190b, tfc re¬ 
mained so posted until after the hearing on said petition by the 
Court, on January 4. 1909. A that on October 1. 1908, said Clerk of 
Court gave due notice of said posting to the Chief, Division of Natu¬ 
ralization. Department of Commerce A Labor, ’Washington, D. C. 

JAMES A. COBB, 

Att’y for Plaintiff. 
LEVI H. DAVID, 

Of Counsel for Deft. 


March 31, 1911. 


Election hy Defendant to Stand Upon His Demurrer, dec. 

Filed April 17, 1911. 

* ***** * 

Now comes the defendant. Joseph Cohen, by his counsel, and in¬ 
forms the court that he elects to stand upon and abide by his de¬ 
murrer filed by him in this cause to the original bill of complaint, 

and the stipulation of counsel filed herein. 

SIMON WOLF, 

LEVI IT. DAVID, 

Attorneys for Joseph Cohen. 
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Service of the foregoing statement acknowledged this 17th dav of 
April 1911. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 

J. A. COBB, 

Special Ass’t U. S. Attorney. 

16 Final Decree. 

Filed April 18, 1911. 

* * * * * * * 

This cause coming on for hearing upon the petition, exhibits 
thereto, stipulation, and demurrer to said petition, and it appearing 
to the Court that the said demurrer was by the decree of this Court 
entered on the sixteenth day of March, A. D. 1911, overruled, with 
leave to the defendant to answer the said petition within thirty days; 
and it further appearing to the Court that the defendant has elected 
to stand upon his demurrer and the said stipulation, and after argu¬ 
ment by counsel for the respective parties; 

It is, this 18th day of April, A. D. 1911, 

Adjudged, ordered and decreed: That the relief prayed for in said 
petition be, and the same is hereby granted, and the judgment of 
this Court rendered on the fourth day of January, A. D. 1909, ad¬ 
mitting the defendant tobecome a citizen of the United States, be, and 
the same is hereby set aside, vacated, canceled, and held of no effect in 
law, and that the certificate of naturalization issued to the defendant 
on the said fourth day of January, A. D. 1909, be, and the same is 
hereby cancelled and vacated. 

By the Court. 

ASHLEY M. GUOLD, Justice. 

From the foregoing decree, the defendant, by his counsel, 

17 nots an appeal, in open Court, to the Court of Appeals of 

D. C., and the amount of the bond on appeal is hereby fixed 

at $100.00, or defendant may deposit said amount in cash in the 
registry of the court in lieu thereof, in either event the same shall 
act as a supersedeas. 

ASHLEY M. GOULD, Justice. 

Memorandum. 

April 27, 1911.—Appeal bond field. 

Order to Clerk to Prepare Transcript on Record. 

Filed April 28, 1911. 

******* 

Mr. John R. Young, Clerk. 

Dear Sir: Please prepare transcript of record in the above enti¬ 
tled cause on appeal to the Court of Appeals and include therein 
the following papers on file in this cause. 

2—2305a 
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1. Bill of complaint, filed February 20/11. 

2. Demurrer of defendant to said bill, filed March 3/11. 

3. Exhibits of the plaintiff to bill of complaint, filed March 
18 16/11. 

4. Order overruling demurrer, March 16/11. 

5. Stipulation, filed March 31/11. 

6. Paper writing of defendant electing to stand upon and abide 
by^his demurrer, and the stipulation of counsel, filed April 17/11. 

7. Final decree canceling certificate of naturalization; appeal 
noted in open court and fixing amount of supersedeas bond, filed 
April 18/11. 

8. Men io.: Bond of defendant with surety, consented to bv the 
counsel for plaintiff, and approval of the same by the Court, and filed 
in the cause. 

9. This praecipe. 

LEVI H. DAVID, 

Of Counsel for Defendant. 

Service of the foregoing, with carbon copy thereof, hereby ac¬ 
knowledged this 28th day of April. 1911. 

CLARENCE R. WILSON, 

United States Attorney for the District of Columbia, 
Per R. S. IIUIDEKOPER, 

AsJt U. S. Atfy, D. C. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, as: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 18, 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 29968 in Equity, wherein United 
States of America is Complainant and Joseph Cohen is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of May, 1911. 

[Seal Supreme Court, of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2305. Joseph Cohen, appellant, vs. United States of America. 
Court of Appeals, District of Columbia, Filed May 24, 1911. 
Henry W. Hodges, clerk. 
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IN THE 


(Emtrt of Appeals, Steirirt of (Holumbia 

October Term, 1911. 


Tosepii Cohen, 

Appellant, 


vs. 

United States of America, 

Appellee. 


y No. 2305. 


BRIEF FOR APPELLANT. 


A. 

STATEMENT OF CASE. 

This is an appeal from a decree (R., 9) cancelling both a 
certificate of naturalization and the judgment granting the 
same. 

The petition (R., 1-3) of the United States, filed Feb¬ 
ruary 20, 1911, alleges that on September 29, 1908, appel¬ 
lant Cohen filed in the court below his petition for citizen¬ 
ship, which petition was verified by two named witnesses 
“who made oath that they had personally known the de¬ 
fendant to be a resident of the United States for a period 
of at least five years, and that they each had personal 
knowledge that the defendant was a person of good moral 





character, and that he, the defendant, was in every way 
qualified, in their opinion, to be admitted as a citizen of the 
United States”; on January 4, 1909, the defendant and his 
two witnesses appeared in court, “all of whom were exam¬ 
ined under oath, in open court, and the said [witnesses] 

* * * then and there testified that they each had known 

the defendant at least five years, and that he was a man 
of good moral character, and in every way qualified to be 
admitted as a citizen of the United States”; on said Jan¬ 
uary 4, 1909. “upon the said verified petition and upon the 
said testimony of the defendant and his two witnesses 

* * * the defendant was admitted to be a citizen of 

the United States, and a certificate of citizenship was duly 
issued to him.” 

Paragraph V (R., 2) of the petition sets out the matters 
relied upon for cancellation, and opens thus: “Your com¬ 
plainant [the United States of America, by its attorney] 
is informed and believes, and on information and belief 
avers, that the defendant was not a person of good moral 
character when he was admitted to be a citizen of the 
United States, but was at the time of his admission to citi¬ 
zenship a person of bad and immoral character, in this,” etc. 
Then follows (R., 3) the averment “that, in accordance 
with the statute in such case made and provided, good 
moral character is a requisite for admission as a citizen of 
the United States”; and then comes (R., 3) the pleader’s 
conclusion that “the lack of which constitutes a good and 
sufficient ground for the cancellation of said certificate of 
citizenship”; and then (R., 3) his conclusion on conclu¬ 
sion, “as having been obtained by fraud practiced upon the 
court.” 

The prayers are (R., 3) that “the judgment” of January 
4, 1909, admitting the defendant, “be set aside, vacated, 
cancelled and held of no effect”; and for general relief. 
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There is no special prayer for cancellation of the cer¬ 
tificate. 

The petition is signed and sworn by the local district 
attorney. It is wholly silent as to any affidavit showing 
good cause for filing it; it is equally silent as to whether 
the facts alleged for cancellation in paragraph V were 
known or used by the United States or its district attorney 
in the original cause, or if not, why not; and, in addition, 
said facts are not extrinsic or collateral to the issue of 
good moral character then made, but are intrinsic and direct 
to that subject. 

On March 3, 1911, these and other points were presented 
by demurrer (R., 3-5), which was overruled (R., 8) on 
March 16, 1911. By a stipulation (R., 8), and the ex¬ 
hibits (R., 6-7) filed in this case, it appears that Cohen 
complied strictly with all of the requirements of the natu¬ 
ralization act. It is significant that while this petition ' 
speaks only of the petition of Cohen and the supporting 
affidavits of his two witnesses, the order of admission re¬ 
cites that: 

“Upon consideration of the petition of Joseph Cohen, and 
affidavits in support thereof, and further testimony taken in 
open court, it is ordered that the said petitioner, who has taken 
the oath required by law, be, and hereby is, admitted to be¬ 
come a citizen of the United States of America this 4th day of 
January, A. D. 1909.” 

It does not appear what this “further testimony taken in 
open court” was—whether it was offered by the United 
States and related to the matter^ set up in paragraph V of 
this petition, or not; and for all that can be stated of the 
case made on this record, it may be that all of the facts 
now alleged for cancellation were fully presented pro and 
con in the original proceeding; but be that as it may, the 
petition, which should have expressly foreclosed this doubt, 
leaves it untouched. 




The appellant elected (R., 8) to stand upon his demurrer, 
and on April 18, 1911, the final decree (R., 9) was passed, 
vacating both the naturalization “judgment” and certificate; 
from which decree Cohen duly appealed (R., 9). While 
not waiving but expressly reserving all of the other points 
presented by the demurrer, only the first three errors here¬ 
inafter assigned will be specially discussed. It is to be re¬ 
marked, however, that the exhibits referred to (R., 2) in 
the petition were not filed until after the demurrer, which 
raised (R., 4, par. 3) this objection. 

The foregoing is a concise statement of the case, pre¬ 
senting succinctly the questions involved and the manner in 
which they are raised. 

B. 

ASSIGNMENT OF ERRORS. 

The court erred as follows: 

1. In holding immaterial the omission to aver or prove 
the affidavit required as a condition precedent by section 15 
of the uniform naturalization act of June 29, 1906 (34 
St. L., 596). 

2. In holding immaterial the failure to allege or prove 
that the facts relied upon for cancellation were not known 
or used by the United States in the original naturalization 
proceeding, and if not, why not. 

3. In holding that the judgment of naturalization can 
be vacated for facts not extrinsic or collateral to the matter 
of good moral character tried and determined in the orig¬ 
inal case. 

4. In overruling the demurrer, and in passing a final de¬ 
cree setting aside and vacating the judgment in the orig¬ 
inal proceeding and cancelling the certificate of naturaliza¬ 
tion dated January 4, 1909. 

5. In other respects apparent of record. 
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C. 

PRELIMINARY REMARKS. 

The questions involved in this case are of great moment, 
for they involve the rights, privileges and immunities of 
citizenship. Under the Federal Constitution, a citizen by 
adoption is entitled as one native born, save only to be 
President; he is further safeguarded by the declaration of 
the fourteenth amendment that he is a citizen of the United 
States and of the State in which he resides; so that one’s 
acquired citizenship in and of this country is a status re¬ 
sulting from the judgment of admission, vitally affecting 
both him and others. It seems eminently proper, therefore, 
that so profound a matter as the destruction of one’s citizen¬ 
ship should not be lightly dealt with, or that his citizenship 
should be subject to be stricken down for reasons less 
weighty than would be required for the vacation of any 
other final judgment of a competent court. No fast-and- 
loose proceedings for cancellation should be tolerated by 
the courts; but the United States and its district attorneys 
should be held to the strictest and most literal compliance 
with the statutes and authoritative decisions. Whatever 
of injustice or harshness we extend to our naturalized citi¬ 
zens or to aliens within our doors, will be reflected back 
manyfold by other nations against native-born Americans 
in their lands. Every consideration of international cour¬ 
tesy, fairness, and good faith demands the utmost care, de¬ 
liberation, and conscientious sense of duty, before one’s 
citizenship should be destroyed; and in this spirit let this 
record be opened. 

The vital question propounded is whether the appellant’s 
certificate of citizenship can be cancelled by this proceeding, 
on the ground that it was fraudulently procured. The uni¬ 
form naturalization act of Congress of June 29, 1906, au- 




thorizes the bringing of a suit on the part of the United 
States district attorney in any court having jurisdiction to 
naturalize aliens, in the judicial district in which the natu¬ 
ralized citizen may reside, for the purpose of setting aside 
and cancelling the certificate of citizenship on the ground 
of fraud, or because illegally procured. The petition here 
does not contain any pertinent allegation of fraud prac¬ 
ticed in procuring the certificate in question, nor any aver¬ 
ment that the certificate was illegally issued: but it only sets 
up certain statements on information and belief, supposed to 
bear upon but one of the questions of fact directly and 
necessarily in issue and fully and affirmatively shown by 
proper proof in the final hearing of the naturalization cause, 
and then and there, after the fullest notice to the United 
States, solemnly decided, determined, and adjudicated by 
the court in favor of the appellant; and in this vital ques¬ 
tion now propounded is involved the important query 
whether the total failure to show by averment or proof the 
affidavit required as a condition precedent by section 15 
of the act is fatal to the decree appealed; also the grave 
inquiry whether the entire want of allegation that the facts 
now set up for cancellation were not known or used, or 
could not by due diligence have been known or used, by 
the Lnited States in the original proceeding; and also the 
serious contention that the order of admission is a judicial 
judgment in its technical sense, and therefore not to be 
vacated for facts not extrinsic or collateral to the question 

of good moral character tried and determined in the orig¬ 
inal cause. 

d he chief cause the block system of admitting aliens_ 

which led to the passage of the uniform naturalization act 
of June 29, 1906, and some of the requirements of that 
law are interestingly stated by District Judge Amidon in 
U. S. vs. Janke, 183 Fed., 277, 278-279, D. C., D. N Dak 
W. D. 




The demurrer in this case admits the truth of well- 
pleaded facts only; not matters of inference or argument, 
however clearly stated; or matters of law; or that the con¬ 
struction or validity of the statute or judgment or certificate 
set forth or referred to in the bill is correct; or that the 
statute imposes the duty or confers the right which the bill 
alleges. Donaldson vs. Wright, 7 App. D. C., 45, 54; Smith 
vs. Reynolds, 9 Id., 261, 272-273; Maese vs. Herrmann, 
17 Id., 52, 59; Naganab vs. Hitchcock, 25 Id., 200, 204; 
Clark vs. Mutual Reserve, 14 Id., 154, 172; Columbian 
University vs. Taylor, 25 Id., 124, 130. 

D. 

POINTS AND AUTHORITIES. 

Error 1. Affidavit Required. 

Section 15 of the act of June 29, 1906, provides: 

“That it shall be the duty of the United States district attor¬ 
neys for the respective districts, upon affidavit showing good 
cause therefor, to institute proceedings * * * for the pur¬ 
pose of setting aside and canceling the certificate of citizenship 
on the ground of fraud or on the ground that such certificate 
of citizenship was illegally procured.” 

This record is wholly silent as to the maker or making or 
existence or contents of any such affidavit, or any affidavit 
whatever, although the statute makes it a condition prece¬ 
dent to the institution of this proceeding. The petition 
should aver the affidavit, and the record should disclose its 
author and contents. Is this requirement of the statute 
idle? Does it mean something or nothing? If such affi¬ 
davit be made, is the judgment of the district attorney that 
it shows good cause for proceeding, conclusive? Has the 
court no right to pass on this question? Has the defendant 
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no interest in it? Suppose the author of the affidavit is 
utterly incompetent as a witness and there is none other; 
suppose the contents are but conclusions and not facts; and 
suppose the facts are fatally defective; has the court or the 
defendant no right to consider or contest these matters? 
1 hese questions supply their own answers. 

In U. S. vs. Ruse , 166 Fed., 999, a suit under the act of 
June 29, 1906. to cancel a naturalization certificate, the 
court says (p. 1001) : 


“It is also alleged that the suit is brought upon an affidavit 
of Allan F. Church [Chief Examiner of the United States Nat¬ 
uralization Bureau at St. Louis, Mo.] showing good cause 
therefor, which affidavit is attached to the bill, and is as 
follows:” 

Then appears the affidavit in full on page 1001. Later 
on (pp. 1001-1002) the court carefully analyzes the affi¬ 
davit, to determine whether it does present good cause for 
bringing the suit, and decides that it does not. 

The Rose case, we think, shows the necessity for the affi¬ 
davit, and that it shall show facts which present good cause 
for bringing the cancellation suit. 

In United States vs. Daly, 32 App. D. C., 525, an appeal 
from an order admitting an alien to citizenship under the 
act of June 29, 1906, the court held that the required ninety- 
day posting of the names of the witnesses in support of an 
application for naturalization, is a condition precedent to 
the qualification of a witness to testify. It follows log¬ 
ically that the affidavit required by section 15 is also a con¬ 
dition precedent to the institution of the proceeding for can¬ 
cellation; and, by the rule of Gal pin vs. Page, 18 Wall., 
350-375, and its followers, this affidavit must appear on the 
record either in averment or proof. In the Daly case, after 
stating the facts involved, and some of the provisions of 
the statute, the court proceeds (pp. 527-528): 
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“The provisions of this statute are clear ana unambiguous. 
It requires that, on filing the original petition, applicant must 
accompany it with the names of two witnesses capable of tes¬ 
tifying to the fact of the applicant’s residence in the United 
States for at least five years, and in the State, Territory, or 
district for one year, and of the good moral character of the 
applicant. It also specifically requires that the names of such 
witnesses shall be posted in a public place for ninety days prior 
to the hearing. This is a condition precedent to the qualifi¬ 
cation of a witness to testify in a naturalization proceeding. 
The object Congress had in mind undoubtedly was to correct 
serious abuses that had grown up under the original naturaliza¬ 
tion acts, where applicants for admission to citizenship came 
into court and presented their witnesses without notice and 
without any opportunity on the part of the officers of the Gov¬ 
ernment to look into either the merits of the case or the qualifi¬ 
cations of the witnesses. The object in the present act in 
requiring the posting of notice containing material facts rela¬ 
tive to the applicant’s previous history, and the names of the 
witnesses upon which he expects to rely to sustain his right to 
admission to citizenship, is for the purpose of giving the offi¬ 
cers of the Government an opportunity to inquire not only into 
the right of the applicant to be admitted to citizenship, but into 
the character and qualifications of his witnesses. These are 
proper, reasonable, and just restrictions; and they are jurisdic¬ 
tional to the entry of a valid judgment in a naturalization pro¬ 
ceeding. All of these requirements must be strictly complied 
with before the court can enter a valid judgment.” 

In the leading case of Galpin vs. Page, 18 Wall., 350- 
375, speaking of the exercise of special powers under stat¬ 
utes, the court says (p. 369): 

“When, therefore, by legislation of a State, constructive 
service of process by publication is substituted in place of per¬ 
sonal citation, and the court upon such service is authorized 
to proceed against the person of an absent party, not a citizen 
of the State nor found within it, every principle of justice 
exacts a strict and literal compliance with the statutory provi¬ 
sions. And such has been the ruling, we believe, of the courts 
of every State in the Union. * * * (P. 371 .) A court of 
general jurisdiction * * * may have special and summary 
powers, wholly derived from statutes, not exercised according 



to the course of the common law, and which do not belong to 
it as a court of general jurisdiction. In such cases, its deci¬ 
sions must be regarded and treated like those of courts of 
limited and special jurisdiction. The jurisdiction in such cases, 
both as to the subject-matter of the judgment and as to the per¬ 
sons to be affected by it, must appear by the record; and every¬ 
thing will be presumed to be without the jurisdiction which 
does not distinctly appear to be within it. * * * But where 
the special powers conferred are exercised in a special manner, 
not according to the course of the common law, or where the 
general powers of the court are exercised over a class not 
within its ordinary jurisdiction upon the performance of pre¬ 
scribed conditions, no such presumption of jurisdiction will 
attend the judgment of the court. The facts essential to the 
exercise of the special jurisdiction must appear in such cases 
upon the record. 

“The extent of the special jurisdiction and the conditions of 
its exercise over subjects or persons necessarily depends upon 
the terms in which the jurisdiction is granted, and not upon 
the rank of the court upon which it is conferred. Such juris¬ 
diction is not, therefore, the less to be strictly pursued because 
the same court may possess over other subjects or other per¬ 
sons a more extended and general jurisdiction. * * * the 
record must show a compliance with the provisions of the 
statutes conferring the special jurisdiction. * * * These 
provisions, as already stated, must be strictly pursued, for the 
statute is in derogation of the common law, and the order 
[presently the affidavit], which is the sole authority for the 
publication [presently the institution of the proceeding to can¬ 
cel the certificate of naturalization] and which by statute must 
prescribe the period and designate the paper * * * should 
appear in the record with proof of compliance with its direc¬ 
tions, unless its absence is supplied by proper averment.” 

Galpin vs. Page, 18 \\ all., 350-375, is a leading authority 
which has often been cited and followed in both the Federal 
and State courts: and many of these cases are collected and 
briefed to the point under consideration, in 8 Rose's Notes, 
182-189; 1 Supplement Rose's Notes. 998-1000: and 4 Sup¬ 
plement Rose s A otes, 623-624. Some of the citing cases 
press strongly and some directly upon the very point here 
made that the absence of the affidavit required by section 15 
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of the act of June 29, 1906, is fatal to the decree appealed, 
whether the effect is to render it void of itself or voidable 
by this appeal; the immediate result being reversal in either 
aspect. 

The same rule of strict compliance with the statutory 
provisions also applies to the tax laws; Thatcher vs. Pozvell, 
6 Wheat., 119, 125; and in Shelby vs. Bacon, 10 How., 56, 
the Pennsylvania statute required certain steps respecting 
assignments for the benefit of creditors, such as recording, 
giving bond, filing inventory, etc., concerning which require¬ 
ments the court says (p. 69) : 

“This is a proceeding under a statute, and to bring the case 
within the statute, every material requirement of the act must 
be complied with. And if the above requisites have not been 
observed, it is not perceived how the court could take jurisdic¬ 
tion of the case.” * * * 

“If these important steps have been taken, they should have 
been stated in the plea [the petition]; as it must show, to be 
effectual, that the court had jurisdiction of the whole matter. 
The plea [the petition] is defective in not setting out [com¬ 
pliance with] the above requirements.” 

The same rule is applied to the affidavit required by the 
Texas statute, in Atchison Co. vs. Sowers, 213 U. S., 55, 
68-69; cited with approval in El Paso vs. Gutierrez, 215 
U. S., 87, 92-93. See United States vs. Davis, 18 App. D. 
C., 280, 286, concerning affidavit for information; and see 
also Czarra vs. Board, 24 App. D. C., 251-260, concerning 
a complaint to revoke a physician’s license under the alleged 
authority of section 10 of the act of Congress of June 3, 
1896; and see 31 Cye., 419, as to the need to allege com¬ 
pliance with a condition precedent, where the statute pre¬ 
scribed one before the right to begin a suit arises. 

The cases show no conflict of opinion on the point pre¬ 
sented by this first assignment of error, but seem to fore¬ 
close it against all further controversy; and we therefore 
dismiss it from further consideration. 



Error 2. Xew Facts and Good Excuse Required. 

The petition fails to allege, and the record otherwise to 
show, that the facts averred in paragraph V for cancellation 
were not know’n or used by the L nited States in the original 
naturalization proceeding, and if not, why not; nor is there 
any averment that appellant or his witnesses testified falsely 

knowingly, intentionally, or otherwise, or that he pro¬ 
cured them so to testify, or that he knew that they did not 
have personal knowledge, as to his good moral character, 
in the original case. 

It is inconceivable that the act of June 29, 1906, contem¬ 
plated a cancellation proceeding based solely upon facts 
which the Government knew and used in the hearing of the 
naturalization case; or, in other words, that the statute w'as 
intended to create an unlimited right dispensing with new 
trial, rehearing, error, or appeal, and giving the United 
States the right to institute a cancellation proceeding when¬ 
ever it pleases, and for whatever cause it chooses, regardless 
of the lapse of time, the title of the defendant, the question 
of public policy, the matters of law*, or the questions of 
fact tried and determined in the original naturalization case. 
Rather is it true that the law contemplates a proceeding to 
vacate a final judgment at law analogous to a bill of review 
to set aside a final decree in equity, to be governed by the 
same general principles, at least, which control the latter 
remedy; and this being so, it becomes imperative for the 
Government to show that the facts relied upon for cancella¬ 
tion were not, and could not by due diligence have been 
known or used by it in the hearing of the original naturali¬ 
zation case; else we have a condition that directly leads to 
the intolerable results which will readily occur to this court. 

A bill of review must be filed within the time limited by 
statute for appeal; and that is two years. 2 Bates Fed. Eq. 
Pro., Secs. / 13, 801, and cases cited. The judgment herein 
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vacated was entered on January 4, 1909, while this petition 
was not filed until February 20, 1911. 

In Osborne vs. Mortgage Co., 8 App. D. C., 481, speak¬ 
ing of the matters set up in a bill of review to vacate a 
decree, and pointing to them as fatally defective, the court 
said (pp. 486-487): 

“No new issue of fact is made that is not embraced in the 
original bill, and there is no pretence that the appellant was 
prevented from discovering the facts of his defense, or from 
presenting the same, by any fraud practiced or undue advan¬ 
tage taken by or on behalf of the appellee.” 

The instant bill presents no new issue or matter of fact 
that was not embraced in the original naturalization pro¬ 
ceeding, and there is no pretense that the United States was 
prevented from discovering the facts now averred for can¬ 
celling the certificate, or from presenting the same to the 
court in the original proceeding, by any fraud practiced or 
undue advantage taken by or on behalf of the appellant; 
but on the contrary, the record affirmatively shows the 
fullest notice to the Government, and the strictest compli¬ 
ance of the appellant with the elaborate requirements of the 
statute; and, in addition, it does not appear that the Gov¬ 
ernment did not know and did not use on the hearing of that 
case these very facts recited in paragraph V of the petition 
in this cause. 

It is familiar law that a bill of review, based upon the 
discovery of some new matter, can be filed only by leave of 
court; and, says Mr. Bates (2 Bates Fed. Eq. Pro., Sec. 
710, p. 757, quoting Lord Redesdale): 

“this will not be granted but upon an allegation upon oath that 
the new matter could not be produced, or used by the party 
claiming the benefit of it at the time when the decree was 
made.” 




The same author also says (Sec. 71 1 , p. 762): 

There are two grounds for a bill of review to reverse a 
decree, viz.: (1) error in law, apparent on the face of the de¬ 
cree, without further examination of matters of fact; and (2) 
new facts, or facts discovered since the decree, or at least since 
publication passed in the original cause, and materially press¬ 
ing upon the decree, and which could not possibly have been 
used at the time the decree was passed.” 

I his is the rule often declared by the Supreme Court of 
the United States, many of the cases being cited in 2 Bates 
Fed. Eq. Pro., Sec. 712, p. 766. 

In U. S. vs. Glees on, /8 Fed., 396-397, a petition for can¬ 
cellation of a naturalization certificate, the express averment 
as to the facts relied upon, comparing the defendant’s 
knowledge of such facts on October 22, 1867, with that 
of the United States in July, 1896, was: 

“Which he then knew, and the plaintiff did not till July 
1896, know to be false.” 

It is settled beyond question that one seeking relief from 
a decree obtained by fraud, must allege the lack of knowl¬ 
edge of it at the time of suit ( Pacific Ry. vs. Missouri Ry., 
12 Fed., 642) ; so, a bill of review on the ground of fraud 
is insufficient \\ here it does not show whv the facts could 
not have been discovered at the beginning of the original 
proceeding ( Pittsburg Co. vs. Keokuk Co., 107 Fed., 786) ; 
and a petition to set aside a judgment procured by perjury 
must show due diligence in preparing to meet the false tes¬ 
timony or that the party was prevented from exercising 
such diligence by the fraud of the successful party ( Wabash 
Ry. Co. vs. Mirrielees , 182 Mo., 142). 

In Purcell vs. Cjoleman, 4 Wall., 519-521, appeal from 
the Supreme Court of the District of Columbia, the court 
approvingly quotes and applies this familiar rule: 
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“By Lord Chancellor Bacon's rules, it was declared: ‘No bill 
of review shall be admitted except it contain either error in 
law appearing in the body of the decree without further exami¬ 
nation of matters in fact, or some new matter which hath arisen 
in time after the decree; and not on any new proof which 
might have been used when the decree was made. Neverthe¬ 
less, upon new proof that is come to light after the decree 
was made, which could not possibly have been used at the 
time when the decree passed, a bill of review may be granted 
by the special license of the court; and not otherwise.’ 

“We will not put ourselves in the position of seriously no¬ 
ticing the reasons offered for a review of this case. Suffice 
it to say that the petitioner has not presented a single feature 
of a case within the rules. He offers no new evidence, but 
what he might as well have produced before * * 

The case of Smith vs. Rucker, 129 S. W., 1079 (Ark.), 
June 27, 1910, directly involving the law relative to a bill 
of review for new facts, or old facts newly discovered, ap¬ 
pears in 30 L. R. A., N. S., 1030, with an exhaustive note 
on the question of a “bill of review for newly discovered 
evidence,” in which note the authorities are collated and 
briefed. 

Among the cases so cited are the many which declare 
the rule (adopted in Southard vs. Russell, 16 How., 547, 
569, in which Mr. Justice Nelson approvingly cites Living¬ 
ston vs. Hubbs, 3 John. Ch., 124, in which Chancellor Kent 
cites with approval Lord Talbot in Taylor vs. Sharp, 3 P. 
Williams, 371) that a bill of review will not lie to let in 
new oral testimony as to a fact which was in issue and deter¬ 
mined on the final hearing of the original case, but that noth¬ 
ing short of written evidence will lay a sufficient foundation 
for such a bill. 

The purpose of the instant petition is merely to retry on 
oral testimony alone the fact of appellant’s good moral char¬ 
acter, which was an issue and determined in the original 
case. If this be allowed, the matter will never be at rest. 

The law also forbids a bill of review for new evidence 




which simply tends to impeach the character or credibility of 
witnesses examined in behalf of the successful party in the 
original case; such evidence has never been regarded as 
sufficient ground; and the discovery of new evidence or of 
new witnesses for the purpose of showing perjury or sub¬ 
ornation of the witnesses at the former hearing, is not suffi¬ 
cient to allow a bill of review. Southard vs. Russell, 16 
How., 547; Society vs. Watson, 77 Fed., 512 (C. C. A.); 
and other cases cited in 30 L. R. A., N. S., 1037, note. 

Not only must the evidence be newly discovered, but the 
fact which it tends to prove must not have been known; it 
must not be evidence of a fact which was known to the 
party, and which he tailed to bring forward, for any reason. 
30 L. R. A., N. S., 1038, note. 

Due diligence is another indispensable reejuisite: the evi¬ 
dence upon which the petition is grounded must not only 
be new and material, but the petitioner is bound to show 
that the nature, condition, or situation of the new evidence 
was such that he could not, by the use of reasonable dili¬ 
gence, have discovered it in time to have made use of it on 
the original hearing, so that the court may judge for itself 
whether or not reasonable diligence has been used; for, if 
there be any negligence in this respect, that destroys the 
title to the relief. 30 L. R. A., N. S., 1039, note. 

In Smith vs. Rucker, supra, the court said: 

“It is the policy of the law that a decree once solemnly 
entered should not bet set aside or modified except for cogent 
reasons. * * * Therefore, it has been uniformly held that 
the new matter for which a bill of review will lie must be such 
as was not known to the petitioner or his attorney in time 
to be used in the suit, or could not have been known by the 
exercise of reasonable diligence. * * * Where a bill of re¬ 
view is for newly discovered matter, the rule now is that the 
matter must be such as could not have been discovered by the 
use of reasonable diligence, for, if there be any laches or negli¬ 
gence in this respect, that destroys the title to the relief. 




“A bill of review will not lie for evidence which was [or 
could have been] known in time to have been offered before 
the submission of the cause for determination or decree. It is 
the duty of the parties to present all such evidence, and if, 
through design or inadvertence, they do not introduce such evi¬ 
dence, they will not be permitted to wait the determination of 
the issue, and then seek to try again the issue upon evidence 
which they have designedly or negligently omitted to intro¬ 
duce.” 

We cannot believe that Congress has made or intended 
to make a judgment of naturalization but idle formality, the 
certificate hut mere paper, and each of no more stability than 
a breath. The direct effect of such a judgment on persons 
and property and government are too momentous and far- 
reaching for any such frivolous view. The authorities 
show no conflict on this second assignment of error. 

Error 3. Fraud, Extrinsic or Collateral, Required. 

The only fraud for which a bill to set aside a judgment 
or decree between the same parties, rendered by a court of 
competent jurisdiction, will be sustained, is that which is 
extrinsic or collateral to the matter tried, and not a fraud 
which was in issue in the former suit. 

We come, then, to consider the application of this uni¬ 
versal rule to the instant case. The matter naturally pre¬ 
sents three questions, (a) whether the order of admission is 
technically a judgment; (b) whether the alleged fraud is 
extrinsic or collateral to the matter tried in the original 
cause, and (c) whether this rule applies in its full force 
to the present suit. We assume that the court below was of 
competent jurisdiction in the naturalization case. 

As the case of cancellation of a judgment, and certificate 
of naturalization under the act of June 29, 1906, is res in¬ 
teger in this court, and the other courts are in such irre¬ 
concilable conflict on nearly every phase of the matter, this 
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brief is much more elaborate than it otherwise would be; 
and especially so, since the instant case in and of itself is 
quite insignificant in comparison with the momentous char¬ 
acter of the subject involved. 

(a) While there is some slight conflict on the point, the 
authorities overwhelmingly establish that the order admit¬ 
ting the appellant to citizenship is a judgment in the tech¬ 
nical sense. In Spratt vs. Spratt. 4 Pet., 393, in error to 
the Circuit Court of the District of Columbia, Chief Justice 
Marshall, rendering the opinion of the court, said (pp 407- 
408): 

The various acts upon the subject submit the decision on 
the right of aliens to admission as citizens to courts of record. 
They are to receive testimony to compare it with the law, and 
to judge on both law and fact. This judgment is entered on 
record as the judgment of the court. It seems to us, if it be 
in legal form, to close all inquiry; and, like every other judg¬ 
ment, to be complete evidence of its own validity. 

“The inconvenience which might arise from this principle 
has been pressed upon the court. But <he inconvenience might 
be still greater, if the opposite opin'on be established. It 
might be productive of great mischief, if, after the acquisition 
of property on the faith of his certificate, an individual might 
be exposed to the disabilities of an alien, on account of an error 
in the court, not apparent on the record of his admission.” 

In the case of In rc Tinn, 148 California, 773, the court 
said (p. 775): 

“It is settled by the authorities that an order admitting an 
alien to citizenship is a judgment of the same dignity as any 
other judgment of a court having jurisdiction.” 

In U. S. vs. Glees on, 78 Fed., 396, the court said (p 
397): VF 


But, whatever the fact was, the administration of the oath 
and issuing of the certificate showed the satisfaction of the 
court as to the requirements, constituting a judgment of admis¬ 
sion to citizenship, with the force of such a judgment upon the 
status of the applicant.” 


i 
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In Campbell vs. Gordon, 6 Cranch, 176, the court said 

(p. 182 ): 


“But if the oath be administered, and nothing appears to the 
contrary, it must be presumed that the court before whom the 
oath was taken was satisfied as to the character of the appli¬ 
cant. The oath, when taken, confers upon him the rights of a 
citizen, and amounts to a judgment of the court for his admis¬ 
sion to those rights.” 

In U. S. vs. Meyer, 170 Fed., 983, May 27, 1909, D. C., 
E. D., Washington, S. D., Whitson, D. J., on petition to 
cancel a certificate of naturalization under the act of 1906, 
the court said (p. 984) : 

“Treating the judgment of the State court [admitting Mrs. 
Meyer to citizenship] as an adjudication with the parties before 
it, and with authority to consider the subject-matter, we must 
refer to the general rule in such cases, for a judgment of this 
character must be given the same force and effect as that of 
any other judgment of a court of general jurisdiction.” 

In re O'Sullivan, 137 Mo. App., 214, March 23, 1909, the 
court said (p. 216) : 


“Furthermore, a decree granting naturalization is like any 
other judgment of the court; while not required to be of any 
particular form, when granted, an order admitting to citizen¬ 
ship has all the effect of a judgment. The proceeding is gen¬ 
erally regarded as a proceeding in rem. When granted, the 
order or judgment granting it cannot be corrected at a subse¬ 
quent term to that at which it was rendered, nor attacked 
except in the manner and for the causes for which judgments 
of a court of record can be assailed.” 

In re Bodek, 63 Fed. Rep., 813-814, the court says: 

“An applicant for naturalization is a suitor, who, by his peti¬ 
tion, institutes a proceeding in a court of justice for the judi¬ 
cial determination of an asserted right, and such petition must 
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allege the existence of all the facts, and the fulfillment of all 
the conditions upon which the statute makes the right de¬ 
pendent, and must be supported by legal proof of the facts on 
which the petition rests. * * * The requirements as to 
moral character and a disposition to good order must be 
shown by competent evidence. * * * And the courts to 
which is confided the duty to see that these terms are complied 
with ‘are to receive testimony, to compare it with the law and 
to judge on both law and fact.’ Marshall, Chief Justice, in 
Spratt vs. Spratt (4 Pet., 393, 407-408). Their function is 
judicial. The courts have so held. See also Whart. Int. Law, 
Section 174, where, among other pertinent documents, a letter 
dated March 7, 1879, is referred to, in which Mr. Evarts, then 
Secretary of State, used this language: ‘It is certainly not 
competent for the Department of State * * * to go behind 
a judicial decision of a court of law, such as is a certificate of 
naturalization.” 


In the Matter of an Alien, 7 Hill. 137, 141, the court 
savs: 

“The right of citizenship is finally conferred by the judgment 
of a court. This judgment can only be rendered when the 
court has become satisfied that all the conditions of naturaliza¬ 
tion have been complied with. By the first section of the act 
of April 14, 1802, aliens are to be admitted as citizens on the 
conditions specified and not otherwise. The court, therefore, 
must in the language of the act, be satisfied that all these con¬ 
ditions have been complied with; that the residence of the 
applicant, and his behavior, have been such as the law re¬ 
quires; and that his attachment to our form of government is 
firm and sincere. These are imperative duties resting upon 
the court, which cannot be evaded or overlooked. Judgment 
cannot in these cases pass by default, or as a matter of course. 
There is no one to be defaulted, and the judgment of the court 
should be the result of an honest conviction wrought in the 
mind by the evidence given and the declarations of the appli¬ 
cant. If the applicant thus establishes his case, he has proved 
a right to which he is entitled; but if he fails to establish the 
requisite facts, he has no honest claim to a judgment in his 
favor.” 
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In Mutual Benefit Life Ins. Co. vs. Tisdale, 91 U. S., 
246, the court said: 

“A certificate of naturalization issues from a court of record 
when there has been the proper proof made of a residence 
of five years, and that the applicant is of the age of twenty-one 
years, and is of good moral character. This certificate is 
against all the world, a judgment of citizenship, from which 
may follow the right to vote and hold property. It is con¬ 
clusive as such.” 

Being a judgment in the technical sense, error or appeal 
lies to it: U. S. vs. Breen, 135 App. Div., N. Y., 824; State 
vs. Brandhorst. 156 Mo., 457; U. S. vs. Daly, 32 App. 
D. C., 525; In re O'Sullivan, 137 Mo. App., 214. 

Gagnon vs. United States, 193 U. S., 451, involved the 
validity of a nunc pro tune order entered 33 years after an 
unrecorded judgment naturalizing an alien was alleged to 
have been rendered. Throughout its unanimous opinion 
(pp. 456-459), rendered by Mr. Justice Brown, the court 
expressly speaks of the order of admission as a judgment— 
“a judgment naturalizing an alien”; “such judgment of 
naturalization”—and considers the question presented as if 
the judgment assailed was like any other judgment. See 
also the cases cited in appellant’s brief on pp. 453-454. 

We shall not multiply quotations; but from amongst the 
many other cases in point, cite the following: 

People vs. Rose, 30 Barb., 588, 604; State vs. Hoedinger, 
35 Wis., 393, 400; U. S. vs. Anderson, 169 Fed., 201, 205; 
U S. vs. Luria . 184 Fed., 643, 647; U. S. vs. Rose, 166 
Fed., 999, 1000-1002; U. S. vs. Nechman, 183 Fed., 788, 
789-790; U. S. vs. Stoller, 180 Fed., 910, 913-914; U. S. vs. 
Ellis, 185 Fed., 546, 549; U. S. vs. Gleeson, 90 Fed., 778, 
779 (C. C. A.); Ex parte Cregg, 2 Curt., 98; Hilton vs. 
Guyot, 159 U. S., 113, 167; Stark vs. Chesapeake Ins. Co., 
7 Cranch, 420, 423; Charles Green's Son vs. Solas, 31 Fed., 



22 


106; In re McCoppin, Fed. Cas., 8713 (per Mr. Justice 
Field); People vs. McGouan, 77 Ill., 644, 646; Black on 
Judgments , Sec. 804; U. S. vs. Norsch , 42 Fed., 417 (point 
taken as conceded) ; Rockland vs. Hurricane Isle, 76 At¬ 
lantic (Me.), 286: State vs. Webber, 96 Minn., 422; In re 
Election. 10 Kulp, 367; Levy's Case, 14 Op. Atty. Gen., 509 
(Williams) ; Matter of Clark, 18 Barbour, 444. 

(b) The facts constituting the alleged fraud in this case, 
relied on for cancellation, are averred in paragraph V of 
the petition (R., 2). These relate exclusively to the single 
point of the appellant s good moral character when the 
judgment of naturalization was entered—a matter that was 
necessarily most directly and vitally in issue and affirma¬ 
tively tried and determined in the original case. The al¬ 
leged fraud, therefore, is not extrinsic or collateral to the 
matter tried in that case, but was in issue in the former 
suit, as both this and that record expressly show. So far, 
then, as this record shows, the present suit is simply to 
retry the same question of fact presented and on the same 
evidence produced, in that case. The point is too plain for 
further comment. 

(c) The question whether the rule requiring fraud ex¬ 
trinsic and collateral to the matter tried in the original case 
applies in its full force to a judgment of naturalization, 
presents a conflict of opinion in the inferior federal courts; 
it has not been directly passed on by the Supreme Court 
or by this court. 

The act of June 29, 1906. section 15, authorizing pro¬ 
ceedings to cancel a certificate of naturalization, merely 
recognizes and expressly declares a power already existing 
in the courts, which had previously been applied to suits in 
equity to annul judgments of naturalization for fraud 
(U. S. vs. Norsch, 42 Fed., 417; U. S. vs. Glecson, 78 Fed., 
396; U. S. vs. Glecson, 90 Fed., 778 (C. C. A.). Undoubt¬ 
edly, the act warrants (if such warrant were necessary) 
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the United States in filing a petition and the chancery court 
in treating it as in the nature of a bill of review in erjuity 
for the purpose of setting aside a certificate of naturaliza¬ 
tion for fraud. In this aspect, it has been well said, the 
legislation of 1906 simply permits to be done by different 
courts and by somewhat different procedure what before 
could, under like conditions, have been done bv a bill in 
equity. The act introduces nothing pertinently or radically 
new in the law of review, does not extend the jurisdiction 
to review in this case, and is in no respect revolutionary 
with reference to the long-established rules governing the 
right of review; but it leaves this case to be determined 
precisely as it would have been prior to the act, save, of 
course, the precedent affidavit required (which, however, 
in a sense, is analogous to the precedent showing and order 
required before a bill of review for new facts or old facts 
newly discovered can be filed) . 

In Vance vs. Burbank , 101 U. S., 514, 521, which was 
instituted to get aside a patent to a townsite entry, the court, 
speaking through Mr. Chief Justice Waite, says (p. 519) : 


“It has also been settled that the fraud in respect to 
which relief will be granted in this class of cases must be such 
as has been practiced on the unsuccessful party and pre¬ 
vented him from exhibiting his case fully to the department, 
so that it may properly be said there has never been a decision 
in a real contest about the subject-matter of inquiry. False 
testimony or forged documents even are not enough, if the 
disputed matter has actually been presented to or considered 
by the appropriate tribunal.” 

And such has been the settled doctrine of the Supreme 
Court. Steel vs. Smelting Co., 106 U. S., 453-4; Moffat 
vs. U. S., 112 U. S., 32; U. S. vs. Minor, 114 U. S., 233; 
U. S. vs. Beebe, 180 U. S., 343. 

An Act of Congress cannot annul a judgment of the 
Supreme Court, or impair the rights determined thereby, 




as respects adjudications upon the private rights of parties. 
State of Pennsylvania vs. Wheeling and Belmont Bridge 
Co.. 18 How., 421. And in U. S. vs. Klein, 13 Wall., 128. 
the Supreme Court declared that Congress was unauthorized 
to deny to pardons granted by the President the effect 
which the court had previously adjudged them to have. 

In De Chastellux vs. Fairchild, 15 Pa., 18 (53 Am. Dec., 
570), it is said: 

“If anything is self-evident in the structure of our govern¬ 
ment, it is that the legislature has no power to order a new 
trial, or to direct the court to order it either before or after 
judgment. The power to order new trials is judicial; but the 
power of the legislature is not judicial. It is limited to the 
making of laws; not to the exposition or execution of them.” 

Again, in State vs. New York. X. H. & H. R. Co., 71 
Conn., 43, 49, the court says: 

“The judgment is the final and supreme act of judicial power. 
The legislature cannot overturn judgments any more than the 
judiciary can make laws. A judgment is based upon estab¬ 
lished rules and principles administered by the judiciary.” 

So, in Roche vs. Waters, 72 Md., 264 (Alvey, C. J., par¬ 
ticipated in the decision), the court distinctly holds that an 
act, so far as it authorizes a court to change the effect of a 
decree which before its passage had become final, is an 
exercise of judicial power by the legislature, and is uncon¬ 
stitutional. 

In U. S. vs. Luria , 184 Fed., 643, D. C., S. D. N. Y., Jan. 
27, 1911, a petition under section 15 of the act of June 29, 
1906, to cancel a certificate of naturalization, Hand , Dis¬ 
trict Judge, said (pp. 646-647): 

“* * * The act * * * gives jurisdiction to the courts 
of naturalization to cancel a previous naturalization for fraud, 
or illegal procurement in its inception. * * * The causes 
upon which the suit lies are therefore those for which any 



25 


court may cancel its own judgments, and all that the act does 
is to give one court such a power over the proceedings of 
another. * * * The substance of the relief remaining the 
same, i. e., proof of some original [extrinsic or collateral] fraud 
or illegal means, it is no substantial invasion of the function 
of a court to permit the suit to be brought in another tribunal.” 


In U. S. vs. Ellis, 185 Fed., 546; C. C., E. D. La., New 
Orleans Division, March 3, 1911, petition to cancel a cer¬ 
tificate of naturalization under section 15, of the act of 
June 29, 1906, Foster, D. J„ the court said (p. 549) : 


“It is doubtful that any action was ever instituted to cancel 
and set aside a judgment of naturalization before the adoption 
of the act of 1906 [the court is in error, as prior cases are herein 
cited], but the United States could always have sued to cancel 
a decree of naturalization obtained by fraud.” 

It must be remembered that when the Government comes 
into a court of justice, it is to be treated like any other 
litigant, and its rights, with very few exceptions, are gov- 
ernen by the same rules of law that pertain to citizens. 
The Siren , 7 Wallace. 152; Floyd Acceptances, 7 Wallace, 
666; In Brent vs. Bank of Washington, 10 Peters, 596, 
614, the court says: 


“Thus compelled to come into equity for a remedy to enforce 
a legal right, the United States must come as other suitors, 
seeking in the administration of the law of equity, relief; to 
give which, courts of law are wholly incompetent, on account 
of the legal bar interposed by the bank. This court in the 
United States vs. Mitchell (9 Peters, 743), have recognized the 
principle in the common law, that though the law gives the 
king a better or more convenient remedy, he has no better 
right in court than the subject through whom the property 
comes to his hands. * * * This principle is also carried 
into all the statutes, by which the appropriate courts are au¬ 
thorized to decide, and under which they do decide, on the 
rights of a subject in a controversy with the king, according 
to equity and good conscience between subject and subject.*’ 




In Hilton vs. Guvot, 159 II. S., 114, 207, the court said: 


It has often, indeed, been declared by this court that the 
fraud which entitles a party to impeach the judgment of one of 
our tribunals must be fraud extrinsic to the matter tried in the 
cause, and not merely consist in false and fraudulent documents 
or testimony submitted to that tribunal, and the truth of which 
was contested before it and passed upon by it. U. S. vs. 
Throckmorton, 98 U. S., 61, 65, 66; Vance vs. Burbank, 101 
U. S., 514, 519; Steel vs. Smelting Co., 106 U. S., 447, 453; 
Moffatt vs. U. S., 112 U. S., 24, 32; U. S. vs. Minor, 114 U. S., 
233, 242.” 

In the leading case of U. S. vs. Throckmorton, 98 U. S., 
61-71, the court held that the frauds for which a bill to set 
aside a judgment or decree between the same parties, 
rendered by a court of competent jurisdiction, will be sus¬ 
tained, are those which are EXTRINSIC OR COLLAT¬ 
ERAL TO 1 HE MATTER TRIED, and not a fraud 
which was in issue in the former suit. 

1 he object of the bill was to obtain a decree, setting aside 
and declaring to be null and void a confirmation of the 
claim of \\ . A. Richardson, under a Mexican grant, to 
certain lands, made by the Board of Commissioners of pri¬ 
vate land claims in California on December 27, 1853; and 
also to vacate a decree of the District Court of the United 
States, passed February 11, 1856, affirming the decree of 
the commissioners and again confirming Richardson’s 
claim. The general ground on which this relief was asked 
was that both these decrees were obtained by fraud. The 
court says: 

“The specific act of fraud which is mainly relied on to sup¬ 
port the bill is, that after Richardson had filed his petition 
before the commissioners, with a statement of his claim and 
documentary evidence of its validity, March 16, 1852, he became 
satisfied that he had no sufficient evidence of an actual grant 
or concession to sustain his claim, and with a view to supply 
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this defect, he made a visit to Mexico, and obtained from 
Micheltorena, former political chief of California, his signa¬ 
ture, on or about the first day of July, 1852, to a grant which 
was falsely and fraudulently antedated, so as to impose on the 
court the belief that it was made at a time when Micheltorena 
had power to make such grants in California; and it is alleged 
that in support of this simulated and false document he also 
procured and filed therewith the depositions of perjured wit¬ 
nesses. 

********** 

(P. 64.) “There is no question of the general doctrine that 
fraud vitiates the most solemn contracts, documents and even 
judgments. There is also no question that many rights orig¬ 
inally founded in fraud become—by lapse of time, by the diffi¬ 
culty of proving the fraud, and by the protection which the law 
throws around rights once established by formal judicial pro¬ 
ceedings in tribunals established by law, according to the meth¬ 
ods of the law—no longer open to inquiry in the usual and 
ordinary methods. Of this class are judgments and decrees of 
a court deciding between parties before the court and subject 
to its jurisdiction, in a trial which has presented the claims of 
the parties, and where they have received the consideration of 
the court. 

“There are no maxims of the law more firmly established 
or of more value in the administration of justice than the two 
which are designed to prevent repeated litigation between the 
same parties in regard to the same subject of controversy, 
namely, Interest rei publicae, ut sit finis litium, and nemo debet 
bis vexari pro una et eadam causa. 

“If the court has been mistaken in the law, there is a remedy 
by writ of error. If the jury has been mistaken in the facts, 
the remedy is by motion for new trial. If there has been evi¬ 
dence discovered since the trial, a motion for a new trial will 
give appropriate relief. But all these are parts of the same 
proceeding, relief is given in the same suit, and the party is 
not vexed by another suit for the same matter. So a suit in 
chancery, on proper showing, a rehearing is granted. If the 
injury complained of is an erroneous decision, an appeal to a 
higher court gives opportunity to correct the error. If new 
evidence is discovered after the decree has become final, a bill 
of review on that ground may be filed within the rules pre¬ 
scribed by law on that subject. Here, again, these proceed¬ 
ings are all part of the same suit, and the rule framed for the 
repose of society is not violated. 
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“But there is an admitted exception to this general rule, in 
cases where, by reason of something done by the successful 
party to a suit, there was, in fact, no adversary trial or decision 
of the issue in the case. Where the unsuccessful party has 
been prevented from exhibiting fully his case, by fraud or de¬ 
ception practiced on him by his opponent, as by keeping him 
away from court, a false promise of a compromise; or where 
the defendant never had knowledge of the suit, being kept in 
ignorance by the acts of the plaintiff; or where an attorney 
fraudulently or without authority assumes to represent a party 
and connives at his defeat, or where the attorney regularly 
employed, corruptly sells out his client’s interest to the other 
s ^ c these, a °d similar cases which show that there has never 
been a real contest in the trial or hearing of the case, are rea¬ 
sons for which a new suit may be sustained to set aside and 
annul the former judgment or decree, and open the case for a 
new and fair hearing.” 

The court then cites and reviews the pertinent decisions 
at length, and proceeds: 


“But perhaps the best discussion of the whole subject is to 
be found in Greene vs. Greene (2 Gray (Mass.), 361), where the 
opinion was delivered by Chief Justice Shaw. That was a bill 
filed by a woman against her husband for a divorce. The hus¬ 
band had five years before obtained a decree of divorce against 
her. In her bill she alleges that the former decree was ob¬ 
tained by fraud, collusion, and false testimony, and she prays 
that this may be inquired into, and the decree set aside. The 
court was of opinion that this allegation meant that the hus¬ 
band colluded or combined with other persons than complain¬ 
ant to obtain false testimony, or otherwise to aid him in 
fraudulently obtaining the decree. The Chief Justice says that 
the court thinks the point settled against the complainant by 
authority, not specifically in regard to divorce but generally as 
to the conclusiveness of judgments and decrees between the 
same parties. He then examines the authorities, English and 
American, and adds: ‘The maxim that fraud vitiates every 
proceeding must be taken, like other general maxims, to apply 
to cases where proof of fraud is admissible. But where the 
same matter has been actually tried, or so in issue that it 
might have been tried, it is not again admissible; the party is 
estopped to set up such fraud, because the judgment is the 
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highest evidence, and cannot be contradicted.* It is otherwise, 
he says, with a stranger to the judgment. This is said in a 
case where the bill was brought for the purpose of impeaching 
the decree directly, and not where it was offered in evidence 
collaterally. We think these decisions establish the doctrine 
on which we decide the present case; namely, that the acts 
for which a court of equity will on account of fraud set aside 
or annul a judgment or decree, between the same parties, 
rendered by a court of competent jurisdiction, have relation to 
frauds, extrinsic or collateral, to the matter tried by the first 
court, and not to a fraud in the matter on which the decre^ 
was rendered. 

“That the mischief of retrying every case in which the judg¬ 
ment or decree rendered on false testimony, given by perjured 
witnesses, or on contracts or documents whose genuineness or 
validity was in issue, and which are afterwards ascertained to 
be forged or fraudulent, would be greater, by reason of the 
endless nature of the strife, than any compensation arising 
from doing justice in individual cases.** 


United States vs. Throckmorton, 98 U. S., 61, has been 
cited, approved, and followed in a flood of cases, of which 
many are collated and briefed in 9 Roses’ Notes, 604-609; 2 
Supplement to Roses' Notes, 190-192; and 4 Supplement to 
Roses’ Notes, 897-899. 

It has apparently been said ( Grover vs. Faurot , 76 Fed., 
257) that the Throckmorton case was overruled by Mar¬ 
shall vs. Holmes, 141 U. S., 598; but this has been directly 
denied ( U. S. vs. Gleeson, 90 Fed., 778, 779 (C. C. A.); 
Nelson vs. Meehan, 155 Fed., 1 (C. C. A.); and this point 
is concluded by the fact that in many cases cited in Roses’ 

Notes later than Marshall vs. Holmes, the Supreme Court 
itself cites, approves, and follows U. S. vs. Throckmorton. 
The principles of this case may be safely followed as 
sound law. 

It will not be overlooked, of course, that there is no 
allegation or contention in the present case that the naturali¬ 
zation judgment is void, but only that it is voidable, by this 
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proceeding, for an alleged erroneous finding of the fact of 
appellant's good moral character by the admitting court— 
concededly a court of record and of competent general juris¬ 
diction in the original naturalization case. 

Of the opinions in point to our contention that this peti¬ 
tion is bad on demurrer and beyond all possibility of being 
made good, because the alleged fraud relied on for cancella¬ 
tion is not extrinsic or collateral to the matter tried in the 
original case, but was directly in issue and determined there¬ 
in, we have selected the following decisions, some of which 
as shown were rendered prior to the act of June 29, 1906, 
and the others since. 

In United States vs. Gleeson , 78 Fed., 396-398, January 
30, 1897, C. C. E. D. N. Y., Wheeler, D. J., the court said: 


“This cause has been heard on demurrer to the bill, which 
alleges, in substance, that the defendant was born prior to 
April 6, 1841, at Fishmoyne, in the parish of Down and Inch, 
and county of Tipperary, Ireland, and was an alien; that he 
remained there till 1882, when he came to this country, and 
arrived at New York about May 13th of that year, when over 
18 years and about 20 years old; that on October 22, 1867,* 
without having made any declaration of intention to become a 
citizen of the United States, he presented a petition for natu¬ 
ralization to the Superior Court of the city of New York, set¬ 
ting forth, among other things, that he had resided in the 
United States three years next prior to arriving at the age of 
21 years, knowing this to be false; that thereupon the required 
oaths were taken, and a certificate in due form was issued out 
of, and under the seal of, that court, showing that he had com¬ 
plied with the statutes in such case made and provided, and 
had become qualified as a naturalized citizen of the United 
States, which he then knew, and the plaintiff did not till July, 
1896, know, to be false. The prayer of the bill is for a decree 
that he was not then qualified to become a citizen of the United 
States; that the certificate was obtained by this false represen¬ 
tation; that it be ordered to be surrendered by him, and be 
cancelled; and for further relief. 

*The date 1867 is evidently an error in the printed report 
of this case. 





“The constitution provided (Article 1, Sec. 8) that the Con¬ 
gress should have power ‘to establish a uniform rule of natu¬ 
ralization’; and (by Article 4, Sec. 2) that ‘the citizens of each 
State shall be entitled to all privileges and immunities of citi¬ 
zens in the several States.’ Congress provided that an alien 
might ‘be admitted to become a citizen of the United States* 
by declaring on oath before certain courts of the United States, 
‘or a court of record of any of the States having common law 
jurisdiction, and a seal and a clerk, two years at least prior* 
to his admission, that it was bona fide his intention to become 
a citizen of the United States, and to renounce other allegiance, 
and making to appear to the satisfaction of the court that he 
had resided within the United States five years, and during that 
time had behaved as a man of good moral character, attached 
to the principles of the Constitution of the United States, and 
well disposed to the good order and happiness of the same; 
and that an alien who had resided in the United States three 
years next preceding arriving at 21 might be admitted without 
having made the previous declaration of intentions. Rev. St., 
Secs. 2165, 2167. Thus universal citizenship of the United 
States and of the several States, and a mode of admission to it, 
were established, which were confirmed by the fourteenth 
amendment to the Constitution, which provides (Sec. 1) that 
‘all persons born or naturalized in the United States, and sub¬ 
ject to the jurisdiction thereof, are citizens of the United 
States, and of the State wherein they reside.* The defendant 
had not, according to the allegations of the bill, in fact become 
entitled to admission to this citizenship when he was admitted, 
for he had neither resided in the United States three years next 
before becoming of age, nor made the preliminary declaration 
of intention to become a citizen of which such residence might 
take the place; and his application probably would not hava 
been granted without the representation, alleged to be false, of 
that residence. But, whatever the fact was, the administration of 
the oaths and issuing of the certificate showed the satisfaction 
of the court as to the requirements, constituting a judgment of 
admission to citizenship with the force of such a judgment 
upon the status of the applicant. 

“In Campbell vs. Gordon, 6 Cranch., 176, Washington, J., 
said: 

“ ‘But if the oath be administered, and nothing appears 
to the contrary, it must be presumed that the court before 
whom the oath was taken was satisfied as to the character 
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of the applicant. The oath, when taken, confers upon him 
the rights of a citizen, and amounts to a judgment of the 
court for his admission to those rights.’ 

“In Spratt vs. Spratt, 4 Pet., 392, Chief Justice Marshall said: 

“ ‘The various acts upon the subject submit the decision 
on the right of aliens to admission as citizens to courts of 
record. They are to receive testimony, to compare it with 
the law, and to judge on both law and fact. This judgment 
is entered on record as the judgment of the court. It 
seems to us, if it be in legal form, to close all inquiry, and, 
like every other judgment, to be complete evidence of its 
own validity.’ 

“And in ex parte Cregg, 2 Curt., 98, Fed Cas. No. 3,380, Mr. 
Justice Curtis, upon a question as to the court, said: 

“ ‘The importance and value of this privilege of citizen¬ 
ship, which is conclusively and finally bestowed by the act 
of the court having jurisdiction, should prevent allowing 
any requirement of an act of Congress from having its full 
weight, in an application for this great right, so as to make 
an absolute and unimpeachable grant of it.’ 

“The conclusive effect everywhere of such judgments affect¬ 
ing the status of persons is alluded to in Hilton vs. Guyot, 159 
U. S., 113, at page 167, 16 Sup. Ct., 139, at page 145. Thayer, 
J., in U. S. vs. Norsch, 42 Fed., 417 (much relied upon in behalf 
of the plaintiff), seems to treat the liability of a judgment of 
naturalization to be set aside for fraud like a patent as con¬ 
ceded, and to have considered only the power of courts of the 
United States to set aside such judgments of State courts, and 
to intimate that the relief would be accomplished by setting 
aside the certificate, or by injunction against exercising the 
right. Such would seem to be the only modes of relief, if any 
could be granted, for technically no court not authorized by 
law to review a judgment could directly set it aside. Barrow 
vs. Hunton, 99 U. S., 80. And a court of equity can affect a 
judgment only by decree to prevent carrying it out or enforcing 
it. 2 Story, Eq., 885. The surrender of the certificate, which 
is only evidence of the judgment, would not affect the citizen¬ 
ship established by the judgment; and an injunction which 
could only run against further exercise of the rights of citizen¬ 
ship would not affect past acts. 
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“The defendant became a citizen of the State of New York, 
as well as of the United States. Other citizens became entitled 
to vote for him for such offices as citizens could hold, as well 
as he became entitled to vote, hold office, hold lands, or do 
what else citizens can do. Neither the State, nor any citizen 
of New York or of the United States, is a party to this suit; 
nor do they hold their right to vote for him, or to have him 
hold office, under him, and no decree against him here could 
affect their right. An attempt to carry out such a decree, espe¬ 
cially after the right has been enjoyed 29 years, would produce 
great confusion and mischief. Chief Justice Marshall, in Spratt 
vs. Spratt, before cited, stated that the inconvenience which 
might arise from holding the judgment conclusive had been 
pressed upon the court; ‘but the inconvenience might be still 
greater if the opposite opinion be established.’ 

“Upon these authorities and considerations, the naturaliza¬ 
tion in the Superior Court of the State of New York must be 
held conclusive; and no ground for relief appears, if such as is 
prayed could be had in this form. Demurrer sustained.” 

In United States vs. Gleeson, 90 Fed., 778, 779, Decem¬ 
ber 7, 1898, C. C. A., Second Circuit, Lacombc, Shipman 
and Wallace , Circuit Judges, Judge Wallace dissenting, 
without more, the court considered an appeal from the 
decree in U. S. vs. Gleeson, 78 Fed., 396-398, and Judge 
Lacombc, for the majority of the court, said: 

“We have here a suit the object of which is to vacate, set 
aside and annul a judgment of a court having jurisdiction to 
make such judgment, on the sole ground that defendant in¬ 
duced such court to make such judgment by his own false and 
perjured testimony. It would seem to be within the rule laid 
down in U. S. vs. Throckmorton, 98 U. S., 66, viz.: that a 
‘court will not set aside a judgment because it was founded on 
a fraudulent instrument or perjured evidence, or for any matter 
which was actually presented and considered in the judgment 
assailed.’ This case is cited with approval in Hilton vs. Guyot, 
159 U. S., 207, 16 Sup. Ct., 139. It has been contended that 
Marshall vs. Holmes, 141 U. S., 598, 12 Sup. Ct., 62 (a sui* 
arising in Louisiana, the code of which State apparently au¬ 
thorizes such an action) is so inconsistent with U. S. vs. 
Throckmorton that it must be held to have overruled the last- 




mentioned case. Such is the conclusion apparently reached by 
the Circuit Court of Appeals in the Seventh Circuit in Grover 
vs. Faurot, 22 C. C. A., 156, 76 Fed., 257—a cause which has 
had an interesting history. See 64 Fed., 241, and 162 U. S., 435, 
16 Sup. Ct., 799. The rule of stare decisis, however, leads this 

court to a different conclusion. Precisely the same question_ 

as to the effect of Marshall vs. Holmes upon U. S. vs. Throck¬ 
morton was before us in the case of Bailey vs. Sundberg, 1 
U. S. App., 101, 1, C. C. A., 387, 49 Fed., 583. In that cause 
the libelant, who had been defeated in an action in rem against 
a steamship, brought a new action in personam against her 
owners. This court held that the decree in the earlier suit 
precluded Bailey from a re-examination of the same questions 
in the later suit. Subsequently he amended his libel, charging 
that, without negligence or laches or other fault on the part of 
the libelants, the respondent, by his false evidence given in the 
action in rem, enabled the claimants of the steamship to obtain 
the judgment therein, which judgment was considered as res 
adjudicata. Exceptions to this amendment were sustained by 
the district court, and the libel dismissed. Upon appeal to this 
court the decree of the district court was affirmed upon the 
authority of U. S. vs. Throckmorton, no opinion being written. 
The libelant thereupon twice appealed to the Supreme Court 
for a certiorari, upon briefs which presented with very great 
fullness the apparent conflict between the two cases in 98 U. S. 
and 141 U. S., and 12 Sup. Ct., and urged upon the considera¬ 
tion of the court that the judges in the Second Circuit were 
following the earlier, rather than the later decision. Both 
applications were denied. 145 U. S., 628, 12 Sup. Ct., 239; 154 
U. S., 494, 14 Sup. Ct., 1142. Until the attention of this court 
is called to some decision of the Supreme Court, other than 
Holmes vs. Marshall, criticising or limiting the doctrine of 
U. S. vs. Throckmorton, it would seem that the principle of 
stare decisis should preclude its entertaining a bill which seeks 
to vacate or annul a judgment solely on the ground that such 
judgment was procured by means of the perjured testimony of 
the party whom it benefits. The decree of the Circuit Court is 
affirmed.” Wallace, C. J., dissenting. 

In U. S. vs. Meyer. 170 Fed., 983, May 27, 1909, D. C., 
E. D. Washington, S. D., Whitson, D. J„ on petition to 
cancel a certificate of naturalization under the act of 1906, 
the court said (p. 984): 


“Treating the judgment of the State court [admitting Mrs. 
Meyer to citizenship] as an adjudication with the parties be¬ 
fore it, and with authority to consider the subject-matter, we 
must refer to the general rule in such cases, for a judgment 
of this character must be given the same force and effect as 
that of any other judgment of a court of general jurisdiction. 
********** 
“An erroneous finding [of fact] or a mistake [of law] in 
judgment of a court having jurisdiction, cannot be reviewed 
or reconsidered by one of no greater authority. Such courts 
cannot sit in review of the decisions of each other. United 
States vs. Gleeson (C. C.), 78 Fed., 396, and cases there cited; 
affirmed in 90 Fed., 778, 33 C. C. A., 272. * * * In Voor- 
hees vs. Bank, 10 Pet., 450, 9 L. Ed., 490, it was said that the 
line which separates error in judgment from usurpation of 
power, is very definite, and it was pointed out that in the latter 
case the judgment is a nullity.” 

In the Meyer case, both the certificate and suit were 
under the act of 1906, the former having been granted July 
15, 1908. 

In U. S. vs. Rose, 166 Fed., 999, was a suit to cancel a 
certificate of naturalization under the act of June 29, 1906. 
The bill or petition was based solely on the fact that the 
witnesses who made affidavits to the petition, and testified 
at the hearing, did not have personal knowledge of defend* 
ant s residence in the United States and in Iowa for the 
requisite time to authorize him to be naturalized. It was 
not alleged that either of the witnesses intentionally or 
knowingly testified falsely in either instance, or that defend¬ 
ant procured them to so testify, or that he knew that they 
did not have personal knowledge of his residence in the 
United States and in the State of Iowa for the requisite 
time. 1 he Chief Examiner’s affidavit on which the suit 
was brought merely alleged that it appeared from the natu¬ 
ralization records that one of the witnesses did not see de¬ 
fendant within two years of the time he testified was a resi¬ 
dent of the United States and the State of Iowa, when in 
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fact defendant was in Dakota during such years. It was 
held that the bill was demurrable for want of facts showing 
either fraud or illegality. 

The Rose case was before the Circuit Court for the 
Northern District of Iowa, Western District, and was de¬ 
cided by Reed, D. J., February 3, 1909, on demurrer to the 
“bill to set aside a decree of naturalization;” and the court 
said (pp. 1000-1002): 

“The bill alleges that on April 29, 1907, the defendant, then 
an alien and subject of the Emperor of Germany, filed in the 
District Court of Iowa, in and for Osceola County, a petition 
for naturalization, and, that upon the final hearing of said peti¬ 
tion on October 28th following, said court entered a judgment 
admitting the defendant as a citizen of the United States and 
awarded to him the proper certificate thereof. It is then al¬ 
leged in substance that the judgment so admitting the defend¬ 
ant to such citizenship ‘was fraudulently and illegally pro¬ 
cured,’ in that: 

“(1) The defendant’s petition for naturalization was not 
verified as required by Section 4 of the naturalization act of 
Congress of June 29, 1906 (Act June 29, 1906, C. 352, 34 Stat., 
596 fU. S. Comp. St. Supp., 1907, p. 422]), in that the witnesses, 
A. M. Ebert and Jacob Krull, who signed the affidavits attached 
to the petition, did not have personal knowledge of the fact 
that defendant had been a resident of the United States for five 
years immediately prior to the filing of said petition. 

“(2) That defendant did not prove to said court by any 
competent evidence, or by any witness who had personal 
knowledge thereof that he had resided in the United States for 
the five years immediately preceding the date of his petition 
for naturalization. 

“(3) That upon the final hearing of said petition the defend¬ 
ant produced as witnesses to prove his residence in the United 
States A. M. Ebert and Jacob Krull, who, being duly sworn, 
testified that they had personal knowledge of the fact that the 
said defendant had resided in the United States for the five 
years immediately preceding the date of his petition; that said 
witnesses did not have personal knowledge of such fact and 
were not qualified or competent witnesses to prove that fact; 
and that the court rendering said judgment was imposed upon 
by the testimony of said witnesses, and was induced to render 
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said judgment by the false and fraudulent testimony of said 
witnesses. The prayer is that said judgment in favor of, and 
certificate of naturalization so awarded to, defendant be can¬ 
celed and set aside. 

“It is also alleged that the suit is brought upon an affidavit 
of Allan F. Church, showing good cause therefor, which affi¬ 
davit is attached to the bill, and is as follows: 

“I, Allan F. Church, Chief Examiner of the United States 
Naturalization Bureau at St. Louis, Mo., upon oath state that 
the naturalization records of this office show that one John L. 
Rose was admitted to citizenship by the District Court of Os¬ 
ceola County, Iowa, on October 28, 1907; that the witnesses to 
Mr. Rose’s petition were A. M. Ebert and Jacob Krull; that the 
applicant, John L. Rose, was in Dakota two years prior to 
1905* that the witness A. M. Ebert did not see said Rose in the 
two years referred to. 

“(Signed and sworn to by) ALLAN F. CHURCH, 

“Chief Examiner.” 

“The averment that the judgment ‘was fraudulently and 
illegally procured’ is a mere conclusion, and of no avail unless 
the facts alleged show that defendant so procured the same, 
and the second paragraph of the bill as above set out must be 
limited to, and controlled by, the facts stated in paragraph 3. 

“The bill does not allege that defendant had not in fact 
continuously resided in the United States or some territory 
thereof for the full period of five years, and within the State 
of Iowa for one year, immediately prior to the filing of his 
petition, or that defendant was not in fact entitled to be ad¬ 
mitted as a citizen; nor is it alleged that the petition for natu¬ 
ralization, including the affidavits attached thereto, upon its 
face does not fully comply with the requirements of the natu¬ 
ralization act, or was in any manner insufficient to authorize 
the district court of Osceola County to admit the defendant 
as a citizen, if its allegations should be proved to the satis¬ 
faction of the court upon the final hearing, as required by said 
act. The petition must therefore be presumed to be sufficient 
to authorize the court to act thereon; and the only allegation 
assailing the judgment is that the witnesses named, who made 
affidavit to the petition and testified upon the final hearing, did 
not have personal knowledge of defendant’s residence in the 
United States and in the State of Iowa for the requisite time 
to authorize him to be admitted as a naturalized citizen of the 
United States. But there is no allegation that the witnesses, 


- 
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or either of them, intentionally or knowingly testified falsely 
in either instance, or that the defendant procured them to so 
testify, or that he even knew that they did not have personal 
knowledge of his residence in the United States and the State 
of Iowa for the requisite time. If the affidavit of the Chief 
Examiner of the Naturalization Bureau attached to the bill of 
complaint as grounds for bringing this suit is to be considered, 
then it only appears that the naturalization records in his 
office in St. Louis show that the defendant was in Dakota 
two years prior to 1905 (in which of the Dakotas, or for how 
long, is not stated), and that the witness Ebert did not see 
the said Rose within the two years referred to. But defendant 
might have been in Dakota some or all of the time during 
such two years, and still have been an actual resident of Iowa 
to the personal knowledge of said witness. It would be an 
unsafe rule to establish that the judgments of courts of general 
jurisdiction, regular upon their face, could be set aside and de¬ 
clared void upon the bare allegation or proof that an affiant 
who verified the petition upon which the judgment is founded, 
when verification is necessary, or a witness who testified upon 
the hearing, should mistakenly or unintentionally state in his 
affidavit or testimony that he had ‘personal knowledge* of an 
existing fact necessary to be stated to warrant the judgment, 
though he did not have such knowledge, when the existence of 
the fact is in no manner challenged or disputed, and may have 
been satisfactorily proven to the court by other competent evi¬ 
dence upon the trial or hearing. The presumption must there¬ 
fore be indulged, in the absence of any allegation in the bill 
that the defendant was not a resident of the United States and 
of the State of Iowa, for the required time, or that he know¬ 
ingly presented to the court false evidence thereof, that such 
residence was satisfactorily shown to the court by competent 
evidence upon the final hearing of defendant’s application to 
be admitted as a citizen. 

“The demurrer to the bill is therefore sustained and an order 
may be accordingly so entered.” 

Let it be particularly noticed that the instant petition con¬ 
tains no allegation that appellant’s witnesses intentionally or 
knowingly testified falsely, or that he procured them so to 
testify, or that he knew that they did not have personal 
knowledge of his good moral character. There'is not the 
faintest charge in terms that either he or they testified 
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falsely either intentionally or otherwise, in this respect; but 
the matter is left wholly to inference, although it is crucial. 

(4) The United States vs. Nechman , 183 Fed., 788- 
790, D. C., E. D. Michigan, May 12, 1910, Swan, D. J., 
was heard on demurrer, to a petition of the United States 
to vacate a judgment of naturalization, which petition was 
based upon the provisions of section 15 of the act of June 
29, 1906. The grounds for cancellation were that (1) the 
defendant was over the age of 18 years at the time of his 
arrival in the L nited States; (2) lie had not, at least two 
years prior to his admission as a citizen of the United States, 
declared his intention to become such citizen; and (3) the 
admitting court had no jurisdiction in naturalization mat¬ 
ters. A transcript of the testimony taken in the original 
case was probably presented with the petition for cancella¬ 
tion. The court found some conflict in the testimony as to 
the age of the defendant when he arrived here, but reached 
the conclusion that it was not clear from such testimony 
that he was over the age of 18 years at that time, and then 
said (pp. 789-790): 


“If this testimony is credible, his naturalization is not assail¬ 
able on the ground of fraud or illegality. His certificate of 
naturalization recites that: 

“It appearing to the court that he made his declaration of 
intention to become a citizen of the United States, according 
to law.” 

“This can have but one meaning. All other requirements of 
the law necessary to sustain his application for naturalization, 
as the law then stood, are found by the court and recited in 
its certificate. There is an entire absence of testimony that 
any fraud was perpetrated upon the court, or that there was 
any illegality committed by which Nechman’s certificate was 
procured. There is, therefore, nothing in section 15 of the 
statute of 1906 which would warrant this court in cancelling 
his certificate. The facts were all directly before the court 
and it passed its judgment upon them. ‘The judgments of 
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courts may not be impeached for any facts, whether involving 
fraud or collusion, or not, or even perjury, which was neces¬ 
sarily before the court and passed upon.’ The Acorn, 2 Abb., 
435, 445, Fed. Cas. No. 29; U. S. vs. Gleeson, 90 Fed., 778, 33 
C. C. A., 272; Spratt vs. Spratt, 4 Pet., 393, 7 L. Ed., 897; 
Hilton vs. Guyot, 159 U. S., 207, 16 Sup. Ct., 139, 40 L. Ed., 
95; U. S., vs. Throckmorton, 98 U. S., 66; 25 L. Ed., 93. 

“In the case at bar, the petition of the United States does 
not allege fraud, and, of course, that is not in the issue. This 
fact differentiates the case from U. S. vs. Spohrer (C. C.), 175 
Fed., 440, in which fraud was an issue. In U. S. vs. Simon 
(C. C.), 170 Fed., 680, 682, the petition did not allege Simon’s 
fraud; ‘but it was assumed on both sides that the ground of 
illegality was open to the United States. So far as the United 
States relied upon fraud, it is bound to prove the fraud.’ In. 
that .case the certificate was cancelled, although the court 
found no fraud to have been committed by the applicant, on 
the ground that the court which granted the certificate, if it 
acted with full knowledge of the facts, must have found that 
applicant’s naturalization, as a British subject, within five years 
prior to his admission to citizenship in the United States did 
not interrupt the period of five years’ residence required by 
the laws of the United States.” 

In re O'Sullivan, 137 Mo. App., 214. March 23. 1909, 
Reynolds, P. J. Original proceeding by motion to correct 
a record of naturalization so as to make it read Miles O’Sul¬ 
livan instead of Mike O’Sullivan. Denied. 

The applicant Miles O’Sullivan presented proof that he 
was the person naturalized, and that the record incorrectly 
gave his name as Mike O’Sullivan; and he also presented a 
certified copy, under the seal of the same court and signed 
by its clerk, of the certificate showing the naturalization of 
Miles O’Sullivan on that date; but. for the technical reasons 
stated in the opinion, the court held that the motion could 
not be granted, among which reasons was the following 
(p. 216) : 

“Furthermore, a decree granting naturalization is like any 
other judgment of the court; while not required to be of any 
particular form, when granted, an order admitting to citizen¬ 
ship has all the effect of a judgment. The proceeding is gen- 
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erally regarded as a proceeding in rem. When granted, the 
order or judgment granting it cannot be corrected at a sub¬ 
sequent term to that at which it was rendered, nor attacked 
except in the manner and for the causes for which judgments 
of a court of record can be assailed. If attacked, in a proper 
proceeding, it might, for cause, be annulled, set aside, or 
parties enjoined from claiming under it. Motion denied. All 
concur.” 

United States rs. Stoller, 180 Fed., 910, D. C., E. D. 
Washington, July 8, 1910, the petition, under the act of 
June 29, 1906, to cancel a certificate of naturalization, was 
dismissed. The court said (pp. 913-914): 

“It can hardly be supposed that the purpose was to prescribe 
a rule so productive of delay and inconvenience as that con¬ 
tended for and at the same time overturn procedure so well 
understood and long acquiesced in. The judgment of a court 
is its pronouncement from the bench. The written order is 
but the evidence of what the court has decided. Freeman on 
Judgments (4th Ed.), Sec. 38. The requirement that the judge 
sign is directory. Id., Sec. 50e. Judgments duly pronounced, 
but not entered, are entitled to record. Id., Sec. 61. It seems 
that the court pronounced its judgment, but had not signed 
the order at the time the certificate was issued. Since that 
time it has corrected this by entry nunc pro tunc, thereby 
expressing the finding made at the time, but not placed of 
record. These objections to the certificate are but irregu¬ 
larities. They do not affect the power of the court; and, where 
jurisdiction exists, unless a court acts in excess of its power, 
it is not competent for another court of co-ordinate jurisdic¬ 
tion to inquire of its mistakes nor to overrule its erroneous 
construction of the law unless clearly without authority. In 
other words, the general rule applicable to judgments applies 
to those judgments which admit persons to citizenship. This 
rule is that they are not subject to attack unless they are void 
or obtained through fraud. If voidable only, they must be 
corrected by application in the court of original jurisdiction, 
and by appropriate appellate proceedings if relief be there 
denied. Occasion arose in this court to consider the rule ap¬ 
plicable to such cases in re Meyer, 170 Fed., 983, where the 
conclusion was reached that there must be a want of juris- 
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diction, or action in excess of the power authorized by the 
statute, before one court will undertake to treat as null the 
action of another possessed of equal authority. Several cases 
were there cited, and to those the following are added as 
holding that a judgment admitting to citizenship is entitled 
to the same sanctity as any other adjudication. Campbell vs. 
Gordon and Wife, 6 Cranch, 175; 3 L. Ed., 190; Stark vs. 
Chesapeake Ins. Co., 7 Cranch, 420; 3 L. Ed., 391; Spratt vs. 
Spratt, 4 Pet., 405; 7 L. Ed., 897. Judge Dietrich in United 
States vs. Anderson (D. C.), 169 Fed., 201, in expressing prac- 
tically the same view, also regarded it as a matter of delicacy 
for one court to thus question the decree of another. He 
suggested that opportunity is open by way of appeal from the 
decision of State courts instead of application to the federal 
courts for the correction of errors; for it is to be remembered, 
as was there pointed out, that those courts cannot exercise 
appellate jurisdiction. The court whose action is here com¬ 
plained of can as rightfully supervise a judgment of this court 
as it can a judgment of that court. The statute provides that 
certificates may be canceled ‘on the ground of fraud or on the 
ground that such certificate of citizenship was illegally pro¬ 
cured.* The sense in which the illegality mentioned is to be 
understood is something of a more serious nature than the 
omission to strictly comply with directory provisions of the 
statute; otherwise, courts might be kept busy upsetting each 
other’s judgments.” 

In U. S. vs. Dwyer, 170 Fed., 686, a suit under section 15 
of the act of June 29, 1906, to cancel a naturalization cer¬ 
tificate. the court expresses doubt as to its power to review 
findings of fact made by itself or another court in the orig¬ 
inal case, saying (p. 687) : 

“Even if this court is authorized by the act to review 
findings of fact made by itself or by another court, yet the 
Government has not here shown sufficiently that the finding 
of fact concerning Dwyer’s behavior and character was er¬ 
roneous.” 





43 


In United States vs. Norsch, 42 Fed., 417, Circuit Court, 
E. D. Missouri, decided June 12, 1890, Judge Thayer, said: 

“The right of the United States to sue for cancellation of a 
certificate or decree of naturalization that has been obtained 
by fraud, is probably coextensive with the right now accorded 
the United States to sue for the cancellation of patents that 
have been fraudulently procured. U. S. vs. Telephone Co., 
128 U. S., 315. * * * This leads to the second important 
inquiry in the case, whether the matters averred in the bill 
are sufficient to sustain it, treating it as an original proceeding 
to impeach a judgment on the ground of fraud. The gist of 
the complaint seems to be that an alien, not at the time entitled 
to naturalization under any provision of the laws of the United 
States, was nevertheless admitted on his own application to 
become a citizen, by a court having jurisdiction of naturaliza¬ 
tion proceedings, without examination of any witnesses in 
support of the application, and without any inquiry whatever 
by the court before whom the proceeding took place as to 
the qualifications of the applicant for citizenship. 

“As the bill avers that no witnesses were examined, and 
no testimony was offered or heard, it affirmatively appears 
it was not obtained by means of false or perjured testimony 
given in the course of the hearing, even if proof of that 
kind, without evidence of other fraududent acts, would be 
sufficient to annul an order of naturalization, on an original 
bill filed for that purpose. It is true that the bill charges in 
one paragraph that defendant knew that the recitals contained 
in the decree of naturalization to him granted were false, and 
that the decree had been procured by imposition and fraud 
practiced on the court.” 

“It is also true that the bill, in another paragraph, charges 
that the defendant procured the decree in question, contriving 
and conniving to work a fraud upon * * * the court, and 
that he accepted the decree knowing that the court had been 
imposed upon, and had granted the decree through mistake of 
the true facts, etc. But these averments do not aid the bill 
in any material respect, because in no place is the defendant, 
or any one acting in his behalf, accused of any fraudulent 
acts or conduct calculated to impose upon or deceive the- 
court before whom the proceeding was pending. It will not 
do, in a bill of this character, to show merely that the judg¬ 
ment assailed is erroneous, and ought not to have been en- 


j 




44 


tered; neither will it suffice to charge generally that it was 
fraudulently procured, or that the court was imposed upon. 
A state of facts must be disclosed by the bill from which 
the court can see that the conclusions stated by the pleader, 
to the effect that the judgment was fraudulently procured, 
etc., are properly drawn. 

“It is apparent, I think, from the whole scope and tenor 
of the complaint, that it was drawn upon the theory that the 
defendant was guilty of a fraud in presenting himself before 
the court as a candidate for naturalization, knowing, as he is 
alleged to have known, that he was not entitled, under any 
provision of the law of the United States, to become a citizen. 
If the bill disclosed any fraud committed by the defendant, 
it is a fraud of that description and none other. But as I have 
recently had occasion to rule, in the course of the trial of 
indictments for naturalization frauds in the district court, a 
person does not commit a fraud in a legal sense, by merely 
applying to a court of justice for relief, or for the grant of 
some privilege, even though he is not entitled to the relief 
sought or to the privileges claimed. Whatever a person’s 
own opinion may be touching his right to relief in a given 
case, he is entitled to take the judgment of a court having, 
jurisdiction to hear and determine the cause, and in so doing 
he commits no fraud. A litgant in such case only crosses 
the line dividing legal frauds from conduct that is merely 
reprehensible from a moral standpoint, when he resorts to 
false testimony, or to some trick or artifice, with a view of 
deceiving the court, and thereby obtaining a judgment to which 
he is not entitled. The present bill neither shows that the 
decree sought to be avoided was procured by false testimony 
given on behalf of the applicant on the hearing of the applica¬ 
tion for naturalization or by means of any other fraudulent 
device. It shows, indeed, that the decree was and is erro¬ 
neous, and that it was likewise irregular, in that there was no 
such judicial inquiry into the case as the act of Congress con¬ 
templates shall be had in such cases; but these are defects 
in the decree which can neither be remedied by a bill of 
this character nor by this court. The demurrer is accord¬ 
ingly sustained.” 


In spratt vs. Spratt, 4 Pet., 393, in error to the Circuit 
Court of the District of Columbia, the court speaks of one 
of the several evidentiary matters of fact required to be 


proved as a condition precedent to a judgment of naturali¬ 
zation, and Chief Justice Mat shall for the court says (pp 
406-408) : 

“But is it anything more than evidence which ought, indeed, 
to be required to satisfy the judgment of the court, but the 
want of which cannot annul the judgment? The judgment has 
been rendered in a form which is unexceptional. Can we look 
behind it, and inquire on what testimony it was pronounced? 
*********:!« 

“This judgment is entered on record as the judgment of the 
court. It seems to us, if it be in legal form, to close all in¬ 
quiry; and, like every other judgment, to be complete evi¬ 
dence of its own validity.” 

In Re Bodek, 63 Fed., 813, 814, the court quotes approv¬ 
ingly from a letter of March 7, 1879, in which Mr. Evarts, 
then Secretary of State, used this language: 

“It is certainly not competent for the Department of State 
* * * to go behind a judicial decision of a court of law, 
such as is a certificate of naturalization.” 

So in Commonwealth z’s. Tozvles, 5 Leigh, 743, the court 
says that it is improper to look behind an order of a court 
of record, admitting a foreigner to citizenship, for any 
irregularity in the previous proceedings, unless such irregu¬ 
larity [appears on the face of the record and] is such as 
to show plainly that the requisites of the act of Congress 
have not been observed. 

Our points that the order of admission is technically a 
judgment, and that being a judgment with the ordinary 
characteristics or attributes of a judgment of a court of 
record importing verity, it is not more vulnerable to attacks 
on its validity and effectiveness as a final and conclusive 
adjudication than any other judgment of a court of record 
having competent jurisdiction in the premises. 
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To hold good the petition in the present case, is to relieve 
the United States of all restraint in naturalization matters, 
and so to fetter the naturalized citizen that his person, prop¬ 
erty, status, family, allegiance, etc., are forever in a con¬ 
tinuous state of uncertainty, peril, and hazard, both during 
his life and after his death. The act of June 29, 1906, 
intended no such effect. The scope of this act, as regards 
the rights of the Government to notice, etc., is well stated 
in U. S. vs. Daly, 32 App., 525, 527-529, as follows: 


“The object Congress had in mind undoubtedly was to 
correct serious abuses that had grown up under the original 
naturalization acts where applicants for admission to citizen¬ 
ship came into court and presented their witnesses without 
notice and without any opportunity on the part of the offi¬ 
cers of the Government to look into either the merits of the 
case or the qualification of the witnesses. The object in the 
present act in requiring the posting of notice containing ma¬ 
terial facts relative to the applicant’s previous history, and the 
names of the witnesses upon which he expects to rely to sus¬ 
tain his right to admission to citizenship is for the purpose 
of giving the officers of the Government an opportunity to 
inquire not only into the right of the applicant to be admitted 
to citizenship, but into the character and qualifications of his 
witnesses. These are proper, reasonable and just restrictions; 
and they are jurisdictional to the entry of a valid judgment 
in a naturalization proceeding. All of these requirements must 
be strictly complied with before the court can enter a valid 
judgment. 

********** 
“The very object of posting the names of the witnesses is 
to give the Government opportunity for a full investigation, 
conducted by its own officers, without having to depend solely 
on the cross-examination of persons of whom it never heard 
until the cause comes up for final disposition. It is unfor¬ 
tunate that the petitioner had been unable to procure the 
attendance of his original witness, but is no great hardship for 
him to wait until the name of the new witness shall have 
been posted the requisite length of time. [This is quoted from 
the case of Re O’Dea, 158 Fed., 703.] 
********** 


47 


This law was evidently intended to throw every protection 
possible around the Government, to prevent, if possible, dis¬ 
qualified aliens from becoming citizens; and it is the duty of 
the courts to hold applicants to a strict compliance with its 
provisions.” 

In Briscoe vs. Rudolph, et al., decided May 29, 1911, 
reported (not officially) in 39 W. L. R., 530, 532, the 
Supreme Court of the United States (in affirming same 
case, reported in 32 App. D. C., 167, assessment of special 
benefits), says: 


The court was in the exercise of a special statutory juris¬ 
diction, but all the facts necessary to the exercise of that juris¬ 
diction appear to have existed, and such a judgment is no more 
subject to collateral attack than if the court had been exer¬ 
cising its general jurisdiction.” (Cases.) 

It does seem to us that, after the applicant has fully com¬ 
plied with all of the provisions of this law, and has been 
duly admitted to citizenship by a court of competent juris¬ 
diction, and has entered on and exercised his rights, duties, 
privileges, and immunities as an American citizen, without 
violating any of the laws, and without criticism or cause 
for criticism of his conduct as and while such citizen, 
covering a period of more than two years, this same law 
will not permit the destruction of his citizenship on any such 
loose petition as that which the instant case presents. 

CONCLUSION. 

We therefore submit that the decree appealed should be 
reversed, and the cause remanded with directions to sustain 
the demurrer and dismiss the petition. 

Simon Wolf, 

Levi H. David, 
Attorneys for Appellant. 
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Statement of Case. 

A petition was tiI< nI on February 20, 1911, to set aside, 
vacate and cancel the judgment admitting the defend¬ 
ant to citizenship January 4, 1009, for the reason that 
tin* defendant was not a person of good moral character 
at tin* time of his admission to citizenship, hut was a 
person of had and immoral character in that his wife 
''as, at tin* time of his admission to citizenship, owner, 
proprietor and manager of a house of prostitution, with 
the knowledge and consent of the defendant, and that 
the defendant was supported from the profit and in- 
(< une of said business (IL 1-3). The ]>etition concludes 
by stating that good moral character, in accordance with 
the statute, is a requisite for admission as a citizen of 
the l nited States, tin* lack of which constitutes a good 
and sufficient ground for vacating and setting aside said 
judgment admitting the defendant to citizenship, as hav¬ 
ing 1h*oii obtained by fraud practiced uinm the court 
(K. 3). 
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I ° iliis pet it ion a ilciniiiTcp was tiled setting nut vari- 
oiis grounds w hy tIn* relief soinihl by the Tinted States 
in I In* |»et it inn ouiiht not to he granted i If. i. 

I lie points raised by the demurrer may he grouped 
ami stated under t liree divisions: 

I l*^ 1 l lie pel it inn fails to state that an affidavit 
show ini: jrond cause for I he institution of t lit* proceed¬ 
ings was presented to or obtained by tin* l’nit<‘d States 
I >ist riet A ttoruev. 

-• Jdiat flu* cause is res ml jmlirata. in that the peti¬ 
tion does not set up any new facts w hich are in and of 
themselves extrinsic or collateral to the subject-matter 
fried, and finally adjudicated in naturalization cause 
No. INN of the Supreme (’milt of the District of Coluin- 
hin. 

Idiat f^c facts alleged in t lie petition do not con- 
it life a ground for the cancel la t ion of the judgment in 
ipiestion. for the reason that the acts as alleged do not 
am.mnt to illegal immorality as contemplated bv the 
statute. 




ARGHIENT, 


I he first point raised by I he demurrer is, that the pe¬ 
tition fails to aver or prove that an affidavit showing 
iiood cause for the i list it u t ion of the proceedings was pre¬ 
sented to or obtained by the Tailed States District 
A ttoruev. 

This suit is instituted under Section Io, of tin* Nat- 
uralization Law of June i!!i. 1 !MM», CD Slut. L. (i(H, e. 
o.V.HD. The pertineiit parts of said section follow: 

“That it shall be the duty of the Tinted States 
district attorney for the respective districts, upon 
affidavit showing uood cause therefor, to institute 
proceedings in any court having jurisdiction to 
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naturalize aliens in the judicial district in which 
tin* naturalized citizen may reside at the time 
of bringing the suit, for the purpose of setting 
aside and cancelling tin* certificate of citizenship 
on the ground of fraud or on the ground that such 
certificate of citizenship was illegally procured." 


It is manifest from the rending of this section that 
it does not prohibit the Tinted States District Attorney 
from bringing any suit except upon affidavit ; nor does il 
vest powers in the Tinted States that did not exist, prior 
to the act, nor does it take any away. This statute is 
merely declaratory of a power that tin* government has 
always had. 

9 

The authorities on the proposition that the Tnited 
States Tourts have always had tin* |Miwer, irrespective 
of the Act of June 29, 1900, to cancel its own judgment 
of naturalization for fraud are collected in House Doc¬ 
ument 320, 59th Congress, p. 131, being a letter from 
Secretary Root to Congress on the subject of citizenship 
and expatriation. Tin* rase of C. S. r.s. Xorsrh, 42 Fed., 
417, which is <piot<*d with approval in all tin* subsequent 
rases, may be cited as illustrative of the type of cases 

collected bv Mr. Secretary Root in House Document 
• • 

supra. In that case tin* court held that tin* right of the 
Cnited States to sue for cancellation of a certificate of a 
decree of naturalization, which had been obtained by 
fraud, was probably coextensive with its right to sue 
for the cancellation of patents that had been fraudu¬ 
lently procured, as was the case in C. S. r.s. Telephone 
Co., 128 C. S., 315. 

The Spanish Treaty Claims Commission (1905), in 
the rase of Rita L. Ruiz et al. r.s. Cnited States, said : 


“In the case of fraudulent naturalization there 
are ordinarily but two remedies: (1) A direct 
attack by bill in tin* proper court to set aside the* 
judgment; (2) injunction restraining the party 
from exercising rights under tin* judgment, such 



4 


;is proscoutin" ;i suit when valid citizenship is 
flu* essential prerequisites,'* citing I’. S. r.s. 
Xorscli, 12 Ftil., 4 1! >; I'. S. rs. (ileason, 78 Fed., 

All of these cases were decided prior to flu* naturali¬ 
zation act of -Iiino -Mi. and w lion tin* law then in 

foi'oo was silent as to how sails for such purpose should 
hr brou«*ht, or w het hoi* they should ho brought at all. 

It is theroforo settled that Sec. 17>, of tin* Act of .Juno 
J!t, did not vest any now or additional power in tin* 

I nited Stairs courts to cancel their own judgments for 
I fa ud in the procurement thereof. The law was then 
silent as to affidavits. 

I lie quest ion then is; Is i In* form of procedure speci¬ 
fied in Section lo, of the Act of June I’ll, oxclu- 

>i\e and therefore jurisdictional? 

I hat such is not the case w ill he made plain by look- 
in." at the judgment and seeing what part tin* affi- 
davit plays. Now is the affidavit the basis of the jud"- 
nietii/ Now far is it involved in tIn* issues adjudicated? 

The court, in framin'* issues upon petition and an¬ 
swer. filed in a proceeding like the present, looks onlv to 
the alienations of fact contained in tin* petiHun and an¬ 
swer. and the judgment is based exclusively upon them. 
N. tor example, an affidavit admittedly insufficient, 
should lie filed with the district attorney, and he should, 
file a pet it ion based upon 1 lint affidavit which also should 
he insufficient, and if the defendant tiled an answer 
which enabled the government to amend its petition bv 
addin**- thereto additional facts which make it sufficient, 
can it be said that the court could not then enter judg¬ 
ment upon tin* petition and answer? 

It is submitted that this simple illustration demon¬ 
strates that the affidavit cannot be considered jurisdic¬ 
tional in any sense, hut is simply to furnish tin* district 
attorney responsible information upon which to pro¬ 
ceed. The court is concerned only with the jietition and 
subsequent pleadings. 


•t-. 




As heretofore stilted, it is simply deelaraforv of ii 
power that already existed, and directory to the United 
States attorneys how that power may he carried out. 

The eases cited by the appellant's counsel are not in 
IHiint. The two most relied upon by tin* appellant are 
United States rs. Kose, KKJ Fed., 999, and Unipin rs. 
I age, IS Wall., I hose two ciis(*s are simple illus- 

tiati\e how far afield counsel tor appellant have none in 
their search, and how fruitless is the licld. In the case 
of United States rs. Rose, supra, the court only de- 
( ‘ided that tin* petition alleged no facts which, if proved 
to bo true, would amount to a fraud. And whim counsel 
for the (lovernment sought to supply the omission in the 
petition by the affidavit of the inspector, the court said : 

“It is also alleged that the suit is brought upon 
affidavit of Allan F. Flmrch, showing good cause 
therefor, which affidavit is attached to (lie bill, 
ami is as follows: * v Tin* averment that the 
judgment was fraudulently and illegally pro¬ 
cured is mere conclusion and of no avail, unless 
tin* facts alleged show that the defendant so pro¬ 
cured tin* same; and tin* second paragraph of the 
bill, as above stated, must he limited to and con¬ 
trolled by, the facts stated in paragraph 


In the case of (lalpin rs. Page, supra, the issues there 
decided have no bearing upon the point under discus¬ 
sion. The only point derided in that rase that can pos 
sibl\ be in\oked here, was that when Fongress conferred 
powers upon the courts which were not inherent in the 
courts, tin* jurisdiction of the court must lx* alleged : and 
that in courts of limited powers the jurisdiction must he 
alleged. We resj>ectfully submit that tin* power of the 
Supreme Fourt of the District of Folumbia to cancel 
naturalization certificates is inherent in the court itself, 
that court being a court of general jurisdiction. 

f an analog of reasoning, the Food and Drugs Act 
of June 30, 1900, commonly known as -the Pure Food 




Law, may In* resorted to for enlightenment of the* situa- 
ti<m 11 meliscussion. Pile parts of tin* art ge*rmane* to 
this discussion an* found in Section 4 and are as follows: 

“I hat tin* examination of specimens of food 
and drills shall he made* in tin* Bureau of riie*m- 
istrv of the 1 >e*partment of Agriculture* * * * 
and il it shall ap|K*ar from such examination that 
any of such specimens is adulterated or mis¬ 
branded within the meaning of this Act, the Sec¬ 
retary of Agriculture shall e*ause* notice* thereof 
to 1 m* given to the party from whom such sample 
was obtained. Any party see notified shall 1 h* 
Jiiven an opportunity tee lee* he*ar«l, umle*r sueli 
rules and regulations as may lee* preserihed as 
aforesaid, and if it up] tears tiiat any e»f the* pree- 
visious eel this Aet have* lee*e*n vieelat<*el lev sileh 
party, then the* Se*e re»tary eef Agriculture shall at 
eeiice* ceufity tin* lae'ts tee the* pl*eepe*r I nite*d S t a t < *s 
distriet attorney, with a e-ojey eef the* results eef 
the* analysis eer the* e*xaniinat ion eef stleh article 
duly authentie*ate*el ley the* analyst eer eettievr 
making such (examination, unde*r the* oath eef sue li 
oHice*r. Afte*r judgment of the e-oiirt, notice* shall 
In* giv«*n ley pnhlie-at ieen in such manner as mav 
he* pre*se*rilee*d ley tin* rules and regulations afore*- 
saiel.” 

1° nee liln*l. imli<*tnu*nt <er information tile*el in this 
jurisdiction, or elsewhere, has the* certificate and oath 
re*«|iiireel ley this statute* lee*e*n attached. X<» cases are* 
ln*re* e ite*el feu* tin* reason that nee one has lee*e*n see heelel, see 
far as we* can discover. tee take* one* tee the* appellate 
courts. Iml all sue li objections have* had their birth and 
ele-at II ill the* e eeiirts eef first instance. The Feeeeel and 
I>mgs Act las tin* Naturalization Act of .Tunc 29, lt)O(e) 
simply se*ts <eiit an orderly procedure in eereh*r that both 
the* public and the* tiovernment may not be* impeese*el upeen 
ley irre*s]eeensible» jee*rseens who are* willing tee make* e*harge*s 
eef w liie li the*y have* nee preeeef. ruder the* Naturalization 
Act, as well as under the* Fened anel Drugs Act, the gov- 







(Turnout is satisfied with flu* sufficiency of tin* infornia- 

« 

lion to predicate its charges, which conu*s to it hy way 
of affidavits, before prex-e*e*elinjj; but we respectfully 
maintain that it is not necessary to attach tin* same to 
tin* ]K*tition or hill nor do we admit for a moment that 
the government is prevented from proceeding upon infor¬ 
mation other than vouched for in an affidavit. The* very 
lanjjua.no of tin* statute* precludes any such inference. 
The* lanjjuajje is: “That it shall lx* flu* duty of tin* dis¬ 
trict attorneys * * * upon affidavit showing jjood 

cause, * * * to institute* prex*e*e*elinjjs." it doe*s not 

say, nor can fair inference* lx* drawn, that lie cannot pro- 
ce*e*el without affidavit : nor does it say that such affidavit 
must lx* disclosexl to ilu* delemlant : or that the* de*fe*nel- 
ant must lx* notitied that such affielavit e*xists. The* affi¬ 
davit is for the* purpose*, and only for the* purpose*, as 
lx*fore* stated, of properly placing ere*dibh* facts before* 
the* rnited State*s elistrict attorneys, in e»rele*r that the*y 
mav jin lire* if a prope*r show inn is made to institute* pree 
e-e*e*elinns for eaneedlation. 


IF. 

The Second Proposition, Stated in One Sentence, is that the 

Case is Res Adjudicata. 

It is to lx* obse*rve*el at the outset that Cemjjivss ltneleT 
the* ('(institution has full and plenary power “to estab¬ 
lish an uniform rule* <d' naturalization." 

rnde*r this jjrant, it may make* such re*strict ive* rules 
and regulations as it may eleem w ise*. No alie*n has a 
riirlit to be*e-e>me* a eitizem of this country e*xee*pt upon 
compliane-e* with the* laws and regulations iinli<ate*el by 
( 1 onjjre*ss in the* e*xere*ise* <d its exuistitutional powe*rs. 

As well state*el by Mr. Justie-e (T*oss, in the ease* of 
Cnitcil Slafrs rs. Sjiolirer. 17o IVel., 440, to lx* dismissed 
more* at larjje* he*reafter: 

“An alie*n friemd is offe*re*el under e e*rtain condi- 
tions the* privilege* <d' citizenship. He* may ae- 




<*opt the offer and become a citizen upon compli¬ 
ance* with tin* prescribed conditions, but not 
otherwise. His claim is of favor and not of right. 
Ik* can only liecome a citizen upon and after a 
strict compliance with tin* .Vets of Congress. An 
applicant of this high privilege is hound, there¬ 
fore, to conform to the terms upon which alone 
tin* right he se*ks can la* conferred. It is his 
province, and In* is lamnd to see, that the jurisdic¬ 
tional facts upon which the grant is predicated 
actually exist, and if not, lu* takes nothing by his 
pa]M*r grant." 


In tin* present case, the appellant on .January 4, 1000, 
brought himself, by due representation to tin* court, 
within tin* terms of tin* Act of .June 2b, 1 iHMi. H<> niU st 
la* held to have had knowledge of that Act and of the 
limitations and conditions therein prescribed, looking to 
the subsequent taking away of his citizenship should lie 
make misrepresentation to tin* court of any jurisdic¬ 
tional fact. lie knew then that his representation 
through his witness** that lu* was a man of good moral 
character was falsi*, and that it constituted a deception 
upon the court which, if afterwards ascertained, would 
warrant proceedings under Section 15 of tin* Act look¬ 
ing to tin* destruction of his citizenship. 

With this preliminary statement, we take up the con¬ 
sideration of tin* eases hearing upon tin* question as to 
whether or not that judgment of naturalization was, as 
contended by counsel for tin* appellant, a final adjudi¬ 
cation of all the issues therein involved, including the 
issue as to the moral character of the appellant. 
Moor**, in his International Law Digest (Yol. III. p. 
500), says: 

“Hut it may Ik* doubted whether tin* rule, as 
laid down in Ignited States rs. Throckmorton (1)1 
T. S., pp. 01-00), as to the determination of liti¬ 
gate! issues by a judgment inter jnirtes , is appli¬ 
cable to the so-called judgment in a naturalization 
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proceeding. The principle of res ad judicata ap¬ 
pears to be theoretically inapplicable to a decree 
of naturalization, which is in no wise a judgment 
terminating a pre-existing controversy, hut which 
is, on the contrary, the basis of constant and re¬ 
peated future claims on the part of the benefi¬ 
ciary to the rights and privileges of citizenship 
and the protective action of the government." 

In tin* case of United States rx. Isaac Mansour, liO 
Fed. Itep., (ill, it was decided that the rnited States had 
a right under tin* present law to bring suit to cancel a 
judgment admitting the defendant to citizenship, though 
the defendant was admitted to citizenship by another 
court prior to the Naturalization Act of 190b, and al¬ 
though more than seven years had elaps<*d. 

The court said, among other things: 

“On May 4, 1901, the defendant received a cer¬ 
tificate of naturalization from the District Uourt 
of the rnited States for the Eastern District of 
New York. He obtained it without a “first 
paper," on tin* ground that In* had first come to 
this country when under eighteen. 

• • • • • • 

“The present petition or complaint asserts in 
substance two reasons for revoking or cancelling 
this grant of naturalization; 1st. That Mansour 
himself never took or subscribed the oath of re¬ 
nunciation and allegiance, but procured another 
to personate him throughout the proceedings—in 
violation of fundamental rules of honesty in any 
legal proceedings, as well as of llev. Stat., Sec. 
2195; and 2nd. That Mansour had not on the 
4th dav of Ma\\ 1901, resided within the United 
States for the continued term of five years, as 
required by Uev. Stat., Sec. 2170. 

• ••••• 

“The Act under which the cast* is brought is 
silent as to the method of trial and this, so far 
as 1 am informed, is the first trial under the 15th 
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section thereof. I here are, therefore, no directly 
cont ro|I jn*r ;mi lioi il jes. 

"The proeeediii” however, jf n,»t siti ;/r,triis, re¬ 
sembles in form a hill to revoke or set aside ;t 
itr ;1111 or patent, or to camel and vacate a judn- 
nicnt, and such cat isos arc not of riiiht trial dr hv 
jury. 


*|l-l !• i s asserted that tin* loth section of 
the statute is obnoxious to the v.r posl furl o' 
elanse of t he constitution. it seems clear to me 
that said section is not within the definition of 
f alder i*. Hull, .5 l>al. :5Sb, nor does it inflict a 
penalty or punishment, within tin* unfortunate 
extension of t lie rule created hv < ./• />arh < oirland 
1 WV ‘ ‘ 


• >• >» >. 


“It is further objected that since the order 
"rant inn .Mansour citizenship is a judgment or 
decree (Mitered alter a hearing and the taking of 
testimony, t here was on such hearing an oppor¬ 
tunity to try the very issue here raised, and Man- 
sour liaviii" prevailed, all mere errors are cured, 
si*i<l tin* 1 nited Stales as a party to that judg¬ 
ment is estopped from show inn even its fraudulent 
procurement, because tin* judgment itself is the 
highest evidence that tlu*re was none, For this 
view of the hindinn sanctity id* judgments manv 
cases haV(» been cited, but the strongest presenta- 
Iion of this highly technical doctrine is tas miiiht 
be expected I that of Shaw, (\ .1., rs. (Jreene, 1? 

< 1 ray, :5b 1. 

“I irmly (*ntreadied as is this line of decision 
in professional minds, it is strange that courts 
nraniinn naturalization have for generations re- 
voked and cancelled their own grants or judg¬ 
ments. when convinced that they had bei*n im¬ 
posed upon, or deceived—but only upon applica¬ 
tion of the tiovernment. * * * 

“This loti” continued practice is not reconcilable 
with tin* view that regards a certificate of natu¬ 
ralization as a judgment, but since tin* present 
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Art was passed the question is academic, for here 
again Congress lias said that fraud or illegality 
shall Ik* enough to set aside the judgment (if it 
1 m* one), and no reason is suggeshnl whv tin* stat- 
ute does not overrule the decisions (if they are 
applicable). 

• ••••• 

"There having bmi personal fraud by Mansour 
in the procurement of bis eertitieate of naturali¬ 
zation, in that In* falsely swore to tin* necessary 
residential facts, tin* prayer of the petition is 
granted." 

The latest expression and tin* clearest exposition of 
tin* points under discussion an* contained in tin* case 
of the rnited States rs. .Joseph Spohrer, alias Sporr, 
175 'Fed., 440, which was decided by tin* rnited States 
Circuit Court for tin* District of New Jersey. This case 
is the leading case upon tin* proposition now under dis¬ 
cussion, and as all the points raised lien* by the demur¬ 
rer were raised there, and tin* authorities there relied 
upon are hen* relied upon, we beg tin* indulgence of tin* 
court to set out somewhat more* fully than wo otherwise 
would, tin* facts and reasoning of tin* court iti that ease. 

Tin* facts, briefly stated, an* these: 

In July, 1010, tin* government filed a i>etition in the 
United States rireuit Court of tin* Third rireuit, for the 
cancellation of a certificate of naturalization with tin* 
decree relating thereto, issued in 1884, to Joseph Sjh>1i- 
rer, by tin* Court of Common Pleas of Essex County, 
Now Jersey. Tin* substance of tin* petition was that 
Spohrer obtained bis citizenship through fraud prac¬ 
ticed upon tin* court, in that it was not true, as alleged, 
that he was a minor under tin* age of eighteen years 
when In* arrived in tliis country, or at tin* time of his 
application to Ik* admitted a citizen, he had resided 
within the United States three years next preceding his 
arriving at tin* age of twenty-one*, nor that, at the time 
of his application he had resided within the United 
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States five years, altogether including liis three years 
ol minority. lo this jK*t it ion a demurrer was tiled hv 
Spoilrer, setting up the following reasons why tin* relief 
sought by tin* government in its petition ought not to 
prevail: 1 hat the I nited Stat(*s Circuit Court was 
without jurisdiction to grant the relief prayed for, be¬ 
cause the fraud alleged by the petition itself appears not 
to have been fraud collateral or extrinsic to the matter 
adjudicated upon by the Court of Common Ideas of Cs- 
s<*x ( ount\ ; that the said decree of said court had he- 
* ome final, and could not then In* opened hv that court; 
and that the I'nited States was harred by reason of its 
laches from tin* relief prayed for in and by its petition. 

The court, through Mr. Justice (doss, spoke as fol¬ 
lows : 


e power of naturalization is by the consti¬ 
tution vested solely in Congress. That bodv, and 
that alone, can determine when, under what cir¬ 
cumstances, hy what court, and in favor of whom 
the power shall be exercised. At the time the 
respondent applied for naturalization, section 
2170, of tin* Revised Statutes ( C. S. romp. St. 
1001, p. !;»;»:») was in force, and provided that: 

“‘Xo alien shall be admitted to become a citi¬ 
zen who has not, for the continued term of live 
\ eat s, next preceding his admission, resided with¬ 
in the 1’nited States.* 


Section 21<;r> i I'. S. romp. St., 1001, p. 1 Ji> 0 | provided 
that: 

n alien may be admitted to become a citi¬ 
zen of tho 1 nited States in tin* following manner, 
and not otherwise.' 

“Such being the law. no court was authorized 
knowingly to naturalize any person who had not 
continuously resided therein for five years next 
preceding his admission to naturalization. This 
was made a jurisdictional fact. Action taken hv 
a naturalization court in contravention of that 
provision would be open to direct, although not to 
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collateral, attack, unless the proceedings were 
irregular upon their face. It should he borne in 
mind that in naturalization proceedings there 
an* no parties or attorneys of record, nor is any 
process issued, or any one brought into court. In 
other words, it is not a controversial proceeding. 
In the case of Stern, 13 Ops. Attv. (ten. 370, in 
dealing with a naturalization matter, the Attor¬ 
ney t loneral said : 

*• *Hut recitations in the record of matters of 
fact an* binding only upon tin* parties to the 
proceedings and privies. The Government of 
the ITiited States was no party, and stands in 
privity with no party, to these proceedings, and 
it is not in the power of Mr. Stern by erroneous 
mutations in r.r /mrtr proceedings to conclude 
the Government as to matters of fact/ ” * 


The court, after a verv thorough and exhaustive re- 

• * 

view of Tailed States rx. Throckmorton, OS T. S., til, in 
which it showed its inapplicability to a cast* like the one 
at bar, proceeded as follows: 


“The power thus conferred has already been 
exercised by tin* federal courts in several in¬ 
stances. Thus the Tinted States rx. Xishet ( I). <\) 
KiS Fed., 1005, a certificate of naturalization was 
hold invalid because it had not been verified by 
competent witnesses, and because the court of 
naturalization was not authorized to receive depo¬ 
sitions to prove residence within the Tinted 
States for tin* required period of five years. 
Again, in Tinted States rx. Dan Der Molen (1). 
<\) 103 Fed., 050, a decree of naturalization 
granted bv a State court was set aside. The de- 
ereo vacated, however, was oik* which had lieen 
procured under the act of 1000, although tin* 
fact is immaterial. Again, in Tnited States rx. 
Mansour (1). C.) 170 Fed. 071, a certificate of 
naturalization granted about eight years previ¬ 
ously was canceled, on tin* ground that tin* per¬ 
son holding the certificate had not been a bona 
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fi<h resident of tin* ( 11 it<*< 1 States for five* voars 
i 1111 n« nI i;iI(*lv ]1 i 11 jLi* its j>i*< m*ii rt*iii<‘iit. More* 
mcr, tlie nct of HUMS was in that ease held to be 
constitutional. In Tinted States rs. Simon (<\ 
t •> 170 led., bSO, a eertitieate of naturalization 
was set aside by Jud-c Lowell which had b(*oii 
issued several years before upon the -round that 
it had been illegally or fraudulently pronmd. 
The constitutionality of the act id' 1000 was raised 
in that case; but the <picslion was held not to 
be so clear as to warrant a court of first instance 
in hold in- it unconstitutional. Set*, also, Tinted 
States rs. Meyer (I). <\> 170 Ted., 0S.J; Tailed 

Spates rs. Sehurr I I >. <\> Hi;: Ted., <;js ; Fnited 

States rs. Waver < I >. ('.) Hi:: Fed., ImO. 

“The eases above refem*d to were all instituteil 
under the act of 1000 for the cancellation of cer¬ 
tificates of naturalization, some of which had 
h ( *en procured under tin* prior act, and some 
under the present. In view of tin* unanimitv of 

u<tion on the part of the federal courts of co¬ 

ordinate jurisdiction, as manifested in the eases 
cited, I would hesitate, no matter what my own 
' i(*w mi-lit be, to sustain this demurrer. Hut, 
irrespective of the support and authority of those 
cases, I entertain no doubt of the ri-lit of tin* 
f i o\ ( i n men t to maintain this proceeding under 
fin* act in question, upon the -rounds alle-ed in 
Ihe petition demurred to. That the <iovernment, 
especially when thereunto authorized by Fon- 
^iess, has the ri-lit to recall whatever of pmjtertv 
has Ikmmi taken from it by fraud, is, in my judg¬ 
ment, wel 1 settled, and, if that be true of prop- 
ci t\, then by analo-v and with -renter reason it 
would seem to be true where it has conferred a 
pnyile-e in answer to the prayer of an r. r /t <irfr 
petitioner. A recall of this character injures no 
one but the fraud doer, and his discomfiture is en¬ 
titled to but sii-lit consideration. 

“As already stated, tin* certificate of naturali¬ 
zation in this case was issued in direct violation 
of tin* statute. Tin* res]H>iideut, knowing that 
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he lia<l no i*it to naturalization, nevertheless in¬ 
duced the court to act hy means of r.r parte false 
affidavits which conferred upon it tin* semblance 
of jurisdiction, when, as a matter of fact, of right 
it had hoik*, and he knew it. Its action rested 
solely upon his fraud. It would he strange, in¬ 
deed, if such procedure could not lie review(*d, 
which in a sense at least is what the act of KHHi 
purports to do. Legislation of that character is 
not unconstitutional, and has often been upheld, 
raider rs. Hull, 3 Dali. 3Sti, 1 L. Kd., <>4S; Sam- 
peyreac rs. Knifed States, 7 IVt. 222, S L. Kd., 
(»(».“>; (iarrison rs. New York, 21 Wall. 1JM5, 22 L. 
Kd., til2; Freeland rs. Williams, 131 V. S. 405, 0 
Sup. rt. 7t>3, 33 L. hah, 103; Stephens rs. Khero- 
ki*e Nation, 174 V. S. 4 45, 10 Sup. <0. 722, 4 L. 
Kd., 1041 ; Wallace rs. Adams, 204 V. S., 415, 27 
Sup. rt. 303, 51 L. Kd., 547. 


“But, conceding that tin* provision of tin* act 
of 1000 goes farther than simply to provide a 
method of review, it nevertheless warrants, if 
such warrant were necessary, the Knifed States 
in tiling tin* petition herein, and this court in 
treating it as in the nature of a hill in equity, 
filed for the purpose of setting aside tin* certifinite 
of naturalization in question, for the fraud of the 
respondent, hy which alone the favorable action 
of the court was induced. In this aspect tin* leg¬ 
islation of 11100 simply permits to he done by dif¬ 
ferent courts and somewhat different procedure 
what before could, under like conditions, in my 
judgment, have been done by a bill in equity, for 
the reason that the jurisdiction of the court was 
fraudulently invoked bv the petitioner in an v.r 
parte precluding. The fraud was practised in 
the very act of obtaining the judgment, and it, 
and it alone, induced the judgment, and when* 
that is the case the judgment is open to attack 
by a direct proceeding in equity. 

• • • • • • 
“But, if any doubt existed as to the power of 
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flu* (iovernment to sot aside ;l 
Zillion for fraud prior to the 
doubt, as already stated, was 
I**) of that Act.’’ 


decree of naturali- 
Act of that 

resolved by section 


ft will Ik* noted that tlu* only rases cited hv the ap¬ 
pellant in his brief, which seem to have any bearinu on 
this case, are F. S. rs. (Jleason, !M> IV,1., 77S. and F. S. 
'*• Throckmorton, its F. S., hi. Hoth of these* cases 
were prior to tin* Act of .June liMHi, and both have 
lK*en so aptly analyzed by Justice (boss in the Spohrer 
case* supra, we deem it unnecessjiry to comment on 
them further here*. As for further enlightenment of the 
case under discussion, see the following c;ise*s: 

T. S. rs. Xishet, lhS F<*d., 1005; 

r. s. rs Van I)e*r Molen, 163 Fed., 650; 

F. S. rs. Simon, 170 Fe*d., OSO; 

T. S. rs. Meyer, 170 Fed., !>S3; 

F. S. rs. Sclmrr, 163 F<*d., hi; 

F. S. rs. Mayer, 103 Fed., 050. 


III. 


Founsel for the appellant had not tin* temerity, in 
tin* court below, nor has In* in this court, to contend that, 
upon tin* admitted facts contained in the petition, the 
appellant was at the time of his admission to citizenship 
a person of good moral character; hut In* says i lirief for 
appellant, p. 38 i : 


“Let it Ik* particularly noticed that the instant 
petition contains no allegation that appellant's 
witnesses intentionally or knowingly testified 
falsely, or that In* procured them so to* testify, or 
that he knew that they did not have personal 
knowledge of his good moral diameter. There 
is not tin* faintest charge in terms that either In* 
or the\ testified falsely either intentionally or 
otherwise, in this respect; hut tin* matter is h*ft 
wholly to inf(*rence, though it is crucial.” 





The basis of cancellation of appellant's naturalization 
is not that his witnesses testified falsely, nor that he 
knew that they did not have personal knowledge of his 
good moral character. It is that, knowing that by the 
standards of all nations at all times, he was not a man 
of good moral character, he procured witnesses falsely 
to testify that he was, and thus practice a gross decep¬ 
tion and fraud upon the court. He, and he alone, knew 
at that time that he was not entitled to Ik* admitted a 
citizen. Nor is it to be assumed that the facts contained 
in the present petition could have been before the 
court in granting naturalization to the appellant, nor . 
that they could have been ascertained by any diligence 
on the part of any one concerned with the naturalization 
proceeding. 

The point is that by reason of the fraud practiced by 
the appellant upon the court below, the judgment of 
naturalization is subjected to attack, as provided by 
Section 15, of the Act of June lfiOfi. The certificate 
of citizenship was illegally procured. This being so, it 
was the duty of the United States District Attorney to 
institute proceedings to have it set aside, and cancelled; 
and it is the duty of the court, upon ascertaining that 
the certificate was illegally procured, immediately to 
cancel the same. 

We respectfully submit that the court below did not 
err in overruling the demurrer and granting the prayer 
of the petitioner, and the judgment should, therefore, be 
affirmed. 

Respectfully submitted. 

CLARENCE R. WILSON, 

United States Attorney. 

JAMES A. COBB, 

Special Asst, to the U. S. Attorney. 




